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Plaintiff CBS Radio East Inc. (“CBS Radio”) for its complaint against
Defendants Broadcast Management Services Inc. ("BMS”} and KCAA 1050 AM
Radio {(*KCAA") and Does ] through 10, inclusive (collectively "Defendants™),
alleges as follows.

| JURISDICTION AND VENUE

1. This Court has original jurisdiction over this action under 28
U.S.C. § 1331 in that this Complaint raises federa] questions under the federal
Copyright Act and decisions thereunder,

2. Upon information and belief, venue is proper in this district

under 28 U.S.C. § 1391 (b)-(c) in that substantia} injury occurred in this district, a

substantial number of the events on which the claims in thig Complaint are based
took place in this district, and Defendants are subject to personal jurisdiction in this
district.
NATURE OF THE CASE

3. CBS Radio is the sole and exclusive owner of al} copyright
interests and other rights in the “Imus in the Morning” radio program {the “Imus
Program”) featuring radio peréonality Don Imus. On or around April 12, 2007, CBS
Radio canceled the Imus Program, effective immediately. Asa result, syndication
of the Imus Program to affiliates, including KCAA, ceased, with the Jast fmug

Program produced and lawfully broadcast on April 13, 2007. Up to and including

| April 13, 20607, a company called Westwood One Radio Networks, Tnc. (“Westwood

One”) had the limited contractuai nght to distribute and license the Imus Program to
fadio stations around the country. After April 13, 2007, Westwood One did not
have any right to distribute the Imus Program to radio stations and, accordingly,
Westwood One ceased distributing the radio program to Defendants and others op
that date.

4. Onorabout April 13, 2007, the Los Angeles Times and other

news outlets reporied that, notwithstanding the cancellation of the Imus Program,
5T L dne
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|| Defendants intended to re-broadeast previously aired Imug Program shows for an

indeterminate period of time, and in flagrant violation of CBS Radio’s copyright
interests in the Imus Program. Indeed, Defendants promised to violate CBS Radic’s
copyrights “[u]nless we get a court order to cease and desist.”

3. True to their word, on or about April 17, 2007, Defendants began
airing re-broadcasts of the Imus Program on both the terrestrial radio station KCAA
1050 AM in Loma Linda, California, as weli as over the Internet via streaming on a
real-fime basis. Defendants aiso made approximately 272 episodes of the [mus

Program available for download on their website, www . kcaaradio.com. In doing so, -

Defendants willfully and purposefully engaged in the unlawful copying, duplication,
and distribution of the Imus Program, and thus willfully infringed on CBS Radio’s
copyright interests in the Imus Program. Moreover, Defendants have publicly
threatened to continue their willful infringement unless, as above, they are served
with an order of the Court, commanding them to stop.

THE PARTIES

6. CBS Radio is, and at all relevant times Was, a corporation duly

organized and exlstlng under the laws of the state of Delaware that | 18 authorized to
do business in the state of California.

7. Upon information and belief, BMS is, and at all relevant times
was, a corporation duly organized and existing under the laws of the state of Texas.
Upon information and belief, BMS is authorized to do, and is doing, business in the
state of California. Upon information and belief, BMS holds a license for the
operation of the radio station KCAA 1050 AM in the city of Loma Linda, San
Bernardino County, California,

8. KCAA is an entity of unknown form and origin which, upon
information and belief, operates the radio station KCAA 1050 AM in the city of

Loma Linda, San Bernardino County, Callfornla
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9. CBS Radio is unaware of the identities of Defendants Does 1
through 10, inclusive, and therefore sues those defendants by fictitious names, CBS
Radio will seek ieave to afend this Complaint t{)'allege the true names and

capacities of these fictitiously-named defendants if and when they are discovered,

GENERAL ALLEGATIONS

CBS Radio’s Ownership of the Imus Program

10.  CBS Radio is and, at all relevant times to the matters alleged in
this Complaint, was ¢ngaged in the business of creating, producing, distributing, and
marketing radio broadcasts.

1. CBS Radio is the sole and exclusive owner of ajl copyright
interests in the Imus Program. ,

12. Pursuant to Section. 106 of the Copyright Act, CBS Radio has the
exclusive right to publicly perform the Imus Program, to copy the Fmus Program, to
distﬁbute copies of the Imus Program, and to authorize others to do the same.

CBS Radio Ceases Broadeasting the Imus Program

13.  Onoraround April 12, 2007, CBS Radio antounced its decision
to cancel the Imus Program, effective immediately. As a result of this decision, |
syndication of the [mus Program to affiliates, including KCAA, ended, and the last
Imus Program aired on April 13, 2007,

Defendants Infringe CBS Radio’s Interests

14, Upon infnrmatinn and belief, on or about April 16, 2007,

in the Imus Prosram

Defendants began to air unauthorized rebroadeasts of prior episades of the Imusg
Program.

15. Upoa information and belief, on or around April 16, 2007,
Defendants posted on its publicly available website, unauthorized copies of prior
episodes of the Imus Program for the purpose of making the copies available for

unauthorized public performances, and unanthorized and illegal use, download,
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reproduction, and distribution by third parties. Defendants also distributed prior
episodes over the Internet via streaming on a real-time basis.

CBS Radio Demands that Defendants Cease and Desist

16.  After leaming of Defendants’ infringing activities, o April 17,
2007, CBS Radio contacted Defendants and demanded that Defendans immediately
cease and desist their tnfringement of CBS Radio’s copyrights in the Imus Program.
In so doing, CBS Radio demanded that Defendants “immediately cease all
rebroadeasts of the Imusg Program in any manner.”

17.  Inresponse, Fred Lundgren, CEQ and Chairman of BMS,
indicated that the rebroadeasis of the Imus Program would continue at least through
April 27, 2007, although Lundgren publicly bragged that the rebroadeasts wonld
contirue until Don Imus was hired by a new employer — i.e., until some
indeterminate time in the future, .

The Threat of Irreparable Harm to CBS Radio

8. Defendants’ willful infringement of CBS Radio’s copyright
interests in the Imug Program has cansed and continues to threaten CBS Radio with
significant, irreparable injury for which CBS Radio will have no adequate legal
remedy. As a resnlt of the infringemcn.t of its copyrights, irreparable injury to CBS
Radio is aiso presumed as 3 matter of law,

I9.  Time is of the essence with respect to the enforcement of CBS
Radio’s rights and remedies herein because Defendants have posted on the Internet
approxiﬂ}ately 272 unauthorized copies of the Imus Program, including but not
limited to episodes dating from April 2 to April 4, 2007, thereby making copies of
those programs availabe for unauthorized public performance, and unauthorized
and il_IegaJ use, downioad, raprnducﬁon-, and distribution by third parties.
Accordingly, the greatest amount of harm to CBS Radio is OCCulTing now, and the
more timé passes, the greater the number of unauthorized copies of the Imus

Program that will be legally distributed to the public.
Wa3 1doc '
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20.  The harm that Defendants are caustpg and will continue to cause
would be extremely difficult, if not impossible, to quantify. CBS Radio will suffer
significant losges, only snmé of which can be ascertained with reasonable certainty.,

CLAIM FOR RELIEF
{Copyright Infringement)

21.  CBS Radio incorporates by reference the allegations of
Paragraph 1 through Paragraph 20, inclusive, as though set forth fully herein.

22, The Imus Program is an original work fixed in a tangible
medium of expresston, At all times relevant herein, CBS Radio has been, and sti]l
is, the sole owner of all rights, title, and interest in and to the copyrights in the sound
recordings of the fmus Program. .

23, CBS Radio has applied for copyright registrations for the sound
recordings of the Imms Program, and has satisfied ail conditions for copyright
protection, including but not limited to payment of all fees with the United States
Copyright Office.

24.  Defendants had access to the Ttmus Program, and have since
created and retained unauthorized copies of the Tnus Program,

25, Upon information and belief, on or about April 16, 2007,
Defendants began to air unauthorized re-broadcasts of the Imus Program.

26.  Upon information and belief, on or about April 16, 2007,
Defendants posted approximaiely 272 unauthorized copies of the Imus Program,
including but not limited to those originally broadcast on April 2, 3 and 4,. 2007, on
their website for the purpose of maki.ng the copies available for unauthorized public
performances, and unauthorized and iflegal use, download, reproduction, and
distribution by third parties, |

27. Upon information and belief, Defendants have knowingly and
willfully publicly performed, copied, and distributed, will continue to publiciy

perform, copy, and distribute, and/or have allowed others t{}.pltbli(}l}f perform, copy,
EFSTEI].].I:L:-E 5
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and distribute the Imus Program, for the specific purpose of infringing CBS Radio’s
copyrights. Such acts of infringement have occurred and will occur without CBS
Radio’s consent, and are not otherwise penﬁissible under the Copyrighi Act.

28.  Defendants’ public performances of, and copying and/or
distribution of, CBS Radio’s copyrighted works without authorization is a violation
of CBS Radio’s exclusive rights under Section 106 of the Copyright Act, 17 U.S.C,
§ 106. Among other things, and without limitation, this conduct amounts to (a) the
unauthorized public performance of CBS Radio’s copyrighted works, (b} the
unauthorized reproduction of CBS Radio’s copyrighted works, and {c¢) the
unanthorized distribution of copies of CBS Radio’s copyrighted works to the public.

29,  Defendants, through their own conduct, have engaged in,
induced, caused, encouraged, assisted and/or materially contriﬁuted to these
infringing activities. |

30, The unauthorized public performances of, copying, and
distribution of CBS Radio’s copyrighted works that Defendants enable, encourage,
and facilitate through the schemes described above are without CBS Radio’s
consent and is not otherwise permissible under the Copyright Act.

31. Upon information and belief, third parties have already infringed,
and will continue to infringe, CBS Radio’s exclusive rights under 17 U.S.C. § 106 in.
the Imus Program.

32, The foregoing acts of infringement by Defendants have been,
and continue to be, willful, intentional and purposeful, in disregard of and with
indifference to the rights of CBS Radio.

33.  The natural, probable and furest:eal;le result of Defendants®
wrongful conduct has been (and will continue to be) to deprive CBS Radio ofits
exclusive rights under the Copyright Act. |
Iy
Iy
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- 34, Defendants’ conduct also constitutes contributory nfringement
of CBS Radio’s copyrights and exclusive rights in violation of Sections 106 and 501
of the Copyright Act, 17 11.5.C. §§ 106, 501.

35.  Unless Defendants are enjoined by this Court, Defendants will
continne their course of conduct and continue to wrongfully use and infringe CBS
Radie’s copyright interests in the Irous Program. As a direct and proximate result of
Defendants® acts, CBS Radio has already suffered irreparable damage. CBS Radio
has no adequate remedy at law to redress all of the injuries that Defendants have
caused and intend to cause by their conduct. CBS Radio will continue to suffer
irreparable damage until Defendants’ actions are enjoined by the Court.

36. (CBS Radio is entitled to a temporary restraining order and a
preliminary and permanent injunction restraining Defendants and Defendants’
affiliates, parents, subsidiaries, officers, agents, representatives, servants,
employees, attomeys, and all persons acting in concert with them, from engaging in
any further acts in violation of the copyﬂght laws. |

37. CBS Radio is further entitled to recover from Defendants the
damages, including attorneys’ fees, it has sustained and will sustain, and any gains,
profits and advantages obtained by Defendants as a result of Defendants’ acts of
infringement. The amount of such damages, gains, profits and advantages cannot be
fully ascertained by CBS Radio at the current time, but will be proven af trial.
Alternatively, CBS Radio is entitled to statutory damages under the Copyright Act
for each act of infringement of CBS Radio’s copyrights in the Imus Program.

PRAYER FOR RELIEF

WHEREFORE, CBS Radio prays for relief against Defendants BMS
and KCAA as follows:

a. That the Court find that Defendants have willfully infringed CBS

Radio’s copyrights in the Imus Program.
Iy
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b.  Thatthe Court find a substantial likelihood that Defendants will.
continue to infringe CBS Radio’s copyrights in the Tmus Program unless enjomed
from doing so. | .

C. That Defendants and Defendants’ affiliates, parents, subsidiaries,
officers, agents, repreéentatives, servants, employees, attorneys, and alf other
persons in active concert or privity-or in participation with thern, be temporarily,
preliminary, and permanently enjoined from directly or mdlrectl}r infringing CBS
Radio’s copyrights in the Imus Program.

d.  That judgment be entered for CBS Radio and against Defendants
for CBS Radie’s actual and consequentia) damages, and for any profits attributable
to infringements of CBS Radio’s copyrights, in an amount to be proven at trial.

e.  That judgment be entered for CBS Radio and against Defendants
for enhanced statutory darﬁages in the minimum amount of one hundred
fifty thousand dollars ($150,000.00) for each infringing and unlawful use of
copyrighted materials.

f. That Defendants be required to account for all gains, profits, and
advantages derived from their acts of infringement. |

g That CBS Radio have judgment against Defendants for CBS
Radio’s costs and aftorneys’ fees.

h.  For pre-judgment interest on any amounts awarded at the
maximum legal rate as permitted by law and equity.

1 For costs incurred in this action, including reasonable attomeys’
fees to the extent permitted by law and equity.

j. For such other and further relief as the Court deems just and

proper.
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DATED: April 19, 2007
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WHITE O°CONNOR CURRY irp
Michael J. O’Connor

Lee S. Brenner
Edward E. Weiman

By //(_ﬂ

ee 8. Brenner
meys for Plaintiff CBS Radio East Inc.
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DEMAND FOR TRIAL BY JURY
=== WP AN LRIAL BY JURY

Plaintiff CBS Radio East Inc. hereby demands a trial by jury on ail
issues triable by jury.

DATED: April 19, 2007 WHITE O'CONNOR CURRY Lrp
Michael J. O’Connor
Lee S, Brenner
Edward E. Weiman

By /Zc’/ ’.'C/—q

ee S. Brenner
Atdrneys for Plaintiff CBS Radio East inc,
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENY TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge Virginia A. Phillips and the assigned
discovery Magistrate Judge ts John Charles Jr. Raybum,

The case number on all documents filed with the Cnmi: shanld read as follows:
EDCV07- 453 VAP (JCRx)

Pursnant to General Order 05-07 of the United States District Court for the Central

Distriet of California, the Magistrate Tudge has been designated 1o hear discgvery related
motions,

All discevery related motions should be noticed on the calendar of the Magistrate Tudge

—_.._._.-——-_—.___-n-_—____.._—_.__.-—-__—._n——_-_—._-.——____“-————-___.-—.-_—_.
——-——._-__m—_—__,_.-_——u_—ﬁ——_-___..-_——_-.__...-—a__—._._..—.-____-——_..___y.-a

NOTICE TO COLUNSEL

A eapy of ifis nelice musi be setved with the summons aric! compfaint an af defendamts {if a removal action is
filed, & copy of this notica must be served on sl plainiids),

Subsequent documents must be fled at the following location;

[ ] Western Divislon [] Sauthem Divislon Exstorn Divisian
32 N, Spring St., Rm, G-& 411 Woxt Fourth 51, Rm. 1-053 3470 Twelfih 56, Rm. 134
Loz Angeles, CA 0012 Santa Ana, CA 927014518 Riversida, CA 32504

Fafiura to file at the proper location wil result in yaur docurmants being refumed bo you,

Gv-1g [Wlﬁﬁj NOTICE OF ASSIGNMENT TO UNTTED STATES MAGISTRATE JUDGE EOR DISCOVERY

02/19/2007 THU 12:16 [TI/RI NO 6021) Kooz
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tUnited States District Court
Central Dlstrir;t of California

CES HADIC EAST INC., a Delaware norporation

SUMMONS IN A CIVIL CASE
V. E D o V CASE NUMBER:
BROADCASTING MANAGEMEWT SERVICES INC., 2 u 7 - ‘~ - :
Texas corporation, KCRA 1050 AM Radlo, a ) 0 0 4 5 3
cslifernia entity, -and DOB 1 through DOE 10, _

n‘?luaive ﬁa?ucm

TO¥: tMame and addrass of Defardenty

ECas 1050 AM Radio

254 Carousel Mall

$an FBernardino, California 92401

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFE'S ATTORNEY fama sed acidvasn}

Michasl Q'Conner, ERY.

Lee 5. Brenner, Es59.

Edward E. Weiman, Esg.

"White 0'Conner Curry LLP
10100 Santa Monica Boulevard

" Buike 2300

Los Angeles, California apns?

an answer to the complzint which is served on you with this summons, within_LWenisy (20 - days afier
service of this summans on you, exclusive of the day of sewice. If you falt fo do so, judgment by default will be taken
against you Tor the relief demanded in the pomplaint. Any answer that youl serve an the parties to this action must be
filed with the Cierk of tis Gourt within a reasonable peried of time after SEINVICE, :

SHERR! R. CARTER

4ol

CLERK DATE

e

(Ev} DEPUTY CLERK
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WHITE O'CONNOR CURRY Lrp
- Lee S. Brenner (STATE BAR NO. 130235)

Los Angeles, California 90067-4008
Telephene: (310) 712-6100
Facsm‘.ul::é 10) 712-6199
maconnor@whiteo.com
Ibrenner(@whiteo.com
ewelman{@whiteo.com

LV
CBS RADIO EAST INC. a Delaware
corporation, .
Plamtiff,
V.

BROADCAST MANAGEMENT
SERVICES INC., a Texas corporation,
KCAA 10350 AM Radia, a California
entity, and DOE 1 through DOE 10,

inclusive,

Defendants.

Attomeys for Plaintiff CBS Radio Fast Inc.
UNITED STATES DISTRICT CﬂUR’%ﬁ
CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION
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Michael I. O’Commor (STATE BAR NO. 90017)
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TG THE COURT, ALL PARTIES, AND THEIR RESPECTIVE ATTORNEYS OF
RECORD:

The undersigned, counsel of record for Plaintiff CBS Radm Bast Inc,
certlfy pursuant to Locaf Rule 7.1-1, that the following listed parties may have a
pecuniary interest in the outcome of this case. These representations are made to

enable the Court to evaluate possible disqualification or recusal,

1. CBS Radio East Inc. Plaintiff

2, Broadcast Management Services Inc. Defendént

3. KCAA 1050 AM Radio : Defendant
DATED: April .1 9, 2007 WHITE O’CONNOR CURRY LLp

Michael 1. O'Connor
Lee S. Brenner
Edward E. Weiman

‘By. Z,c//\————/

¢ S. Brenner
omeys for Plaintiff CBS Radio East Inc.
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TO: ]
Repister of Cupynghts REPORT ON THE
- Copyright Office FILING OR DETERMINATION OF AN
- Library of Congress ACTION OR APPEAL
Washingion, D.C. 20550 REGARDING A COPYRIGHT

1

In compliance with the provisions of 17 U.8.C,

on the tullowmg vopyright{s);

508, you are hereby advised that a court action or appeal has been filed

OOURT NAME AND LOCATION
HJacnion C-arprar Uniked btates Djstrmt Court for the Cenfral DlSII‘ILt ol Callfnnua
EDCV—GNﬂVAP{JCRx} April 19, 20067
PLATNTIEF DEFENTIANT
CBS Radio East Inc._ Broadeast Management Services Ine. and KCAA 1050 AM
Kadia .
COPYRIGHT _ . _ :
REGISTRATION N, TITLE OF WORK AUTHOR OR WORK
e ————p— — — — —
l Pending Imus in the Momimng, programs which sired April 2-6
2 and Aprit 9-13, 2007
3
4
)
In the above-entitled case, the following copyright(s) have been included:
DATE INCILLIDER MCLUDED BY —I
. (] Amendment C] Answer [ Cross Bill L] Other Pleading
COBYRIGET
REGISTRATION NG, TITLE GF WORK AUTHOR GF WORK
__——___l_.—=—.__ r— — — — L ——
1- .
2
k)

In the above-entitled case, a final deci

tﬂgeﬂler with the written opinion, if any,

of the court is attached.

ision was rendered on the date entered below,

A copy of the order or judgment

CCIIPY ATTACHED WRITTEN QF{NION ATTACHED LATE RENDERED
[ Order CT Tudgment [ res [J Mo

CLEREK [BY) DEFUTY ©ILEREK ATE

HSTRIBUTHON: 1} Lipon initialien 6f actipn, 2) Upon filing of document adding copyright(s), 3] Upon feomination ol actioa,,

mail copy bo Registor of Coprrights

93 T the evend of an appeal,

Torveard copy b0 Appellate Court

maill copy b Register of Copyrights

wnael copy te Register of I'_op}nghts
3} Casze File Copy
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LDsAn eles ‘California 90067-4003
4 I Tel eph. c-ne 53
acsm:uieé 10} 712—6199
5 ||moconnor
Ibrenner@whiteo.com : B
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Aftnrneys for Plaintiff CBS Radio East Inc.

COPY

WHITE Q- CONNOR CURRY r1p
. Mmhael J. O’Connor (STATE BAR NO. 50017}

Brenner {STATE BAR NO, 1802353

Edwar elman g TATE BAR NO, 193290}

Monica Boulevard, Twenty-Third Floor

AR

10} 712-6100
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whiteo. com
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UNITED STATES DISTRICT COURl]‘
CENTM DISTRICT OF CALIFORNIA, EASTJ%% DIVISION

10 ED cv ¢+ _ 00 :
453 Vi®

11){CBS RADIO EAST INC. 2 Delawage | CASENO, {ch

l corporaticn,
12 o NOTICE OF RELATED CASES
Plaintiff,
13 . [Local Rule No. 83-1.3.1]
V.
14

BROADCA ST MANAGEMENT

15 SERV[CES INC., 2 Texas co oration,

KCAA 1050 /AMRadm a Califormya

16 | entity, and DOE | thmugh DOE ]9,

17
18
i9
20

mcluswe

Defendants.
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TO THE COURT, ALL PARTIES, AND THEIR RESPECTIVE ATTORNEYS OF
RECORD: |

| The undersigned, counsel of record for Plaintiff CBS Radio East Inc. _
certifies, pursuant to Local Rule 83-1.3.1, that there are no actions previousty filed
or currently pending in the Central District which are related to the above-captioned
matter.

DATED: April 19, 2007 WHITE (*CONNOR CURRY LLP
' Michael J. O*Connor
Lee S. Brenner
Edward E. Weiman

By Zz/ﬁ{ ) SIS

gﬁ e S, Brenner
Attétneys for Plaintiftf CBS Radio East Inc.

20578 Lo
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WHITE O'CONNOR CURRY rip
Nichael J. O Connor (STATE BAR NO. 90017
Lee S, Brenner (STATE BAR NO. 180233)
Edward E. Weiman gSTATE BAR NO. 193250)
16100 Santa Monica Boulevard, Twenty-Third Floor
Los Angeles, California 90067-4008
Telephone: 53 10) 712-6100
Facsimile: é 10) 712-6199
moconnor@whiteo.com ' ,
lbrenner@whiteo.com
ewelmanfgwhiteo.com

Attorneys for Plaintiff CBS Radio East Inc.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION

CBS RADIO EAST INC. a Delaware | CASE NO.EDAN- 0453 y AP(ILLY)

corporation,
] DECLARATION-OF DAVID
Plaintiff, HILLMAN IN SUPPORT OF
PLAINTIFF CBS RADIO EAST
V. INC.'S EX PARTE APPLICATION
FOR A TEMPORARY
BROADCAST MANAGEMENT RESTRAINING ORDER AND

SERVICES INC., a Texas corporation, ORDER TO SHOW CAUSE RE:
KCAA 1050 AM Radio, a California PRELIMINARY INJUNCTION
entity, and DOE 1 through DOE 10, :
inclusive, g?x Parte Application; Declarations of
' dward Weiman and Linda Feldmann,
Detendants. and [Proposed] Order filed
: concurrently herewith

Date: TBRD
Time; TBD
Courtroom; TBD

Action Filed: April 19, 2007

SECIARATION OF DAVID HILLMAN
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I, David Hillman, declare and state as follows:

1. I am the Executive Vice-President, Business Affairs and General
Counsel of Westwood One, inc.j the parent company of Westwood One Radio
Networks, Inc. (“Westwood One™). [ have personal knowledge of the following,
and, 1f cailed as a witness, could and would competently testify thereto.

2. Westwood One supplies radio and television stations with

programming and information services.
Relationship Betsween CBS Radio and Westwood One

3. Westwood One and plaintiff CBS Radio East Inc. (“CBS Radio”)

ate separate companies, with separate boards of directors, separate payrolls, separate
offices, ete. CBS Radio and Westwood One, however, have a contractual business
refationship that involves radio programming, among other things. As part of this
relationship, Westwood One has the contractual right to sublicense or “syndicate”
certain CBS Radio programs to radio stations across the nation so that, in turn, the
radio stations can broédcast such programs on their station.

4. In connection with the confractual right granted to ‘Westwood

One by CBS Radio, until and including April 13, 2007, Westwood One had the right

to sublicense the radic program entitled “Imus Radio Program” (the “Imus Radio

Program”), which was performed by radio personality Don Imus. This agreement
provided Westwood One with the right to syndicate the Imus Radio Program to
radio statfons which, in turn, would broadcast such programs over the air.
Westwood One is not the copyright owner of the Imus Radio Program. Rather, it is
a licensee of the program. All copyright interests in the Imus Radio Program are
held solely by CBS Radio.

5. After April 13, 2007, Westwood One stopped distributing the
Imus Radio Program.
Fifd
1!

203TRA_| .doc
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DECLARATION OF DAVID HILLMAN
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Relationship Between Westwood One and Defendants

6. Westwood One entered into a wrilten program license agreement

(the “License Agreement™) with defendant Broadcast Management Services Inc.

(“Broadcast Management”} with respect to the Imus Radio Program. Attached

hereto as Exhibit A is a true and correct copy of the License Agreement.

7. Until and including Friday, April 13, 2007, Westwood One
provided Broadeast Management with the actual fmus Radio Program to be
broadcast on KCAA 1050 AM Radio (“KCAA”) in the following manner. The
Imus Radio Program was physically produced by CBS Radio In a studio in the New
York City metropolitan area. Simultaneous with its production of the program, CBS
Radio transmitted the Imus Radio Program to Westwood One which, in tumn,
transmitted the radio program to its sublicensee radio stations via satellite. KCAA,
like other radio station sublicensees, had a satellite receiver which enabled it to
receive Westwood One’s satellite transmission of the Imus Radio Program. KCAA

would then broadeast the radio program over the air via traditional “terrestrial”

iradio. Simply put, KCAA was permitted only to broadcast the Imus Radio Program

at the same time it received Westwood One’s satellite transmission of the pProgram. ”

8. Westwood One never provided either of the defendants with any
right to make a copy of the Imus Radio Program. Defendants were permitted only
to broadcast the pr{}gram only at the very same time that Westwood One transmitted
the program to KCAA,

9. Westwood One never provided either of the defendants with any
right to rebroadcast the Imus Radio Program after its initial transmission from
Westwood One.

6. Westwood One never provided either of the defendants with any
right to transmit the Imus Radio Program over the Internet,

H. " Indeed, lest thete be any misunderstanding, defendant Broadcast
Management expressly acknowledged that: '

2037300 .doe
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DECLARATION OF DA VI HILLMAN
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* Defendants had no right to copy or rebroadcast the Tmus Radio
Program, |

* Defendants could use the Imus Radio Program only by over the air,
terrestrial radio broadeast: and

* Defendants could not broadeast or otherwise transmit the Imus Radio
Program over the Interet. See Ex. A, License Agreement, 97

Defendants fmproperiv Copy And Broadeast The Imus Radio Program
12, The last day that Westwood One provided Defendants with the

Imus Radio Program was Friday, April 13, 2007. Later that same day, [ learned that
KCAA intended to keep airing copies of the radio program thereafter. Accordmg]y,
on April 14, 2007, [ telephoned Fred Lundgren, the Chairman and CEOQ of -
Defendant Broadeast Management, ar his telephone number. After leavmg a
voicemail, Mr. Lundgren immediately returned my call. Mr. Lundgren informed me
that KCAA had made copies of the Imus Radjo Program, and that he planned 1o
have KCAA broadcast re-runs of the program commencing on Monday, April 16,
2007, and thereafter. He also informed me that KCAA would transmit the Imus _
Radio Program over the Internet as well. 1 told him that neither he, his company né’:
KCAA ever had the right to make copies of the Imus Radio Program, or to broadcast
a re~run of the program, or o transmit the program over the Internet. T further toid
him that he was infringing upon CBS Radio’s copyright in the radio program. I then
asked Mr. Lundgren to not broadcast or transmit via the Internet the Imus Radio
Program in any way. Mr. Lundgren refused to agree to do so.

I declare under penaity of perjury of the law of the United States that
the foregoing is true and correct.

Executed on April 19, 2007 a

York, N \York,
_-_..-\_‘_“\ *

DAVID HILLMAN

HIFPE6. . doc 3
DECLARATION OF DAVID HILLMAN
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1. DROADUAITING: Aroedcaster rhall broadisst thm
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sat Forch in e Frogrom Licenss Agepemant, without

" gelations or altezatdond, iacluding Ehe Hatwsre
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mecerisl ood cradfica {h bhe specified kime DoTdod.
" re s tha ssgence of thid Npracaeoit Ethat
Propdearter broadcaot Yhe Maowowk Coiomereials aver
Jracien pracissly ss furnizhed and {nstroected By
Hescwood. Al Megwerk Cowsercipia will be ac anch
Poinke Iin the Trogyam an dasiguated by Mt
Waabkwood, in ics dlacrekicn, way Fravide sulbiple
comporeinl spote Fack o back in-auy caa (§¢ Sccond
cima porisd, Sratien ahedl, prior to tha
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. @xpanpe, ta ohEain necesgary epudpesnt fn amlar to

rocelve gatallice cranstiosion of che Frogesm and
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wethod {0 daplonatesd by Neitwood. Broodcascer
acknowledmen that sotusl demages Temuitipg from &
Eeilups by FEatioh to hroadeaEt thd NRTworie
Commercioly As var Forth hamefn e SLEFLomlE or
i:gm“hh e apcertain, tharktors Boch Brasdcanfar
Wéamwond opyes chat Froadoheter SRAl: pEy
1ignidated dpepges w8 o recult of sy aoch fallurs
ko bresdosst ed thet sald liguidwiod dasages are
nne daescd L peraley haryundsr.  Af liguldated
Asmvieges Broadosoter shadl pey Westiood ko Emuht
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comayeial ymke fay rach mifgbe ofF Nobweapk
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RECEpE AR a)ﬁﬂdl}l'h&ﬂh providod ox ma Woamcwood
mEy Comtent writdog. :

2. FEOOF OF PRECADUASTING: Tmmpdlately following

ehaw ploss of épch pEAnACd hocsdocast wovmth,
Orosdoaftot agiest Eo dsiiver to Rontwsad, wia che
Tacmrmat Ao slectronic forma provifed Ty Taacwackd
sndfor in aogordanes with iy sulmritate Syooem

P iand by Womtwoed, a5 Wegtwood sy seqdice fn
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LO/08/03 WD [7:34 FAY 212 247 1830 NESTROIOD ONE _ @ons

GROUF ONE BROADCASTING, INC. ADDERDUM TG WESTWOOD ONE
RADIO NETWORKS, INC. PROGRAM LICENSE AGREEMENT WITH
STATION KCAA-AM POR IMUS IN THE MORNING
START DATE OCTOBER 13, 2003

}. Secdon 3 of the Standard Provisions (“Term”) is amendad by: (j) deleting the
penyltioate sentzice in W3 enttrety and replacing it with the follewing:
“Westwood shall have the rigit and option to terminate this Agreement not less
than 90 days following written notice o Broadcaster, effective az the end of the
otiginal lorm or any resewnl thereof®

2. Section 11 of the Standard Provisions (“Force Majeure Substinstions™) fs amended
by inserting the following ax the conclusion thetsof: “Broadcaster may sehetituls
a program which it reasonably deems to be of special stale or patonat
significance for the schedyled Program on 4 nonsoutine occasional besis.
Motwithstanding the foregoing, Station shall be required to provide a make good
with respect 10 any missed Network Commercial within one business day of and
within the same daypert as the missed Network Commersial ™ ,

Westwoad:  Iniils AT L due fﬁ/&'l/ﬁﬁ'
Broadeaster:  [oitials L/@ ; date, /ﬁﬁfé}’
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WHITE O’CONNOR CURRY LLP
Michael J. O’Cennor (STATE BAR NO. 90017)
Lee S. Brenner (STATE BAR NO, 180235)
Edward E. Weiman (STATE BAR NO. [83290)
10100 Santa Monica Boulevard, Twenty-Third Floor
Los Angeles, California 90067-4008
Telephone: (310) 712-6100
Facsumle:é 10)712-6199
moconnot{@whiteo.com
lbrenner@whiteo.com
eweiman{@whitec.com

Attorneys for Plaintiff CBS Radio East Inc.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION

CBS RADIO EAST INC. a Delaware CASE NO. EDCV-07-453 VAP(JCRx)

corporation,
' o PLAINTIFY CBS RADIO EAST
Plaintiff, INC.’S EX PARTE APPLICATION
FOR TEMPORARY RESTRAINING
V. ORDER AND ORDER TO SHOW
CAUSE RE: PRELIMINARY
BROADCAST MANAGEMENT INJUNCTION; MEMORANDUM

SERVICES INC., a Texas corporation, | OF POINTS AND AUTHORITIES
KCAA 1050 AM Radie, a California IN SUPPORT THEREQOF
entity, and DOE 1 through DOE 10, :
inclusive, %Decfamﬁﬂns of David Hitlman, Linda
eldmann, and Edward Weiman and
Defendanis, éProposedj Order filed concurrently
erewith]

Date: TBD
Time: TBD
Courtroom: TBD

Action Filed: April 19, 2007

FLAINTIFF'S APFLKCATION FOR TEMPDRAII%’ Lﬁt};ﬁg%%mme ORDER AND OSC RE: FRELIMINARY




TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiff
CBS Radio East Inc. (“CBS Radio™), will and does hereby does apply to the United
States District Court for the Central District of California, Eastern Division, located
at 3470 Twelfth Street, Riverside, California 92501, for a temporary restraining
order enjoining defendants Broadcast Management Services Inc. (“BMS”) and
KCAA 1050 AM Radio (“"KCAA™) (collectively, “Defendants™), and their affiliates,

parents, subsidiaries, officers, agents, representatives, servants, employees, attorneys

L B = R L = L "~ A

and anyone acting on their behalf, or in concert with them, from broadcasting and/or

J—
o

re-broadcasting programs of the “Imus in the Morning” radio program (the “Imus

S
[am—

Program™) on their terrestrial radio signal through KCAA, Loma Linda, Califorma,

-
[

through Internet streaming at KCAA's website located at www kcaaradio.com or at

f—
Lot

any other websile owned, operated, or controlled by Defendants, by making the

i+

Imus Program available for download from the KCAA website or at any other

website owned, hperated, or controlled by Defendants, and/or by any other means.

—
o Lh

In addition, CBS Radio requests that the Court set an Order to Show Cause why

p—
|

Defendants should not be restrained and enjoined from engaging in the

[a—
o]

aforementioned conduct,

-
N

CBS Radio is entitled to the relief that this application seeks, on ihe

-2
=

grounds that:

1. CBS Radio will succeed on the merits of its claim that

| e B SN
Pasd

Defendants’ acts constitute copyright infringement. Defendants unlawfully made

[ o]
(W8]

copies of the Imus Program, have been re-broadcasting the copied programs, and

| Q)
I-

have indicated their intention to continue to re-broadcast the programs in willful

]
LA

infringement of CBS Radio’s rights. Defendants have also made copies of the Tmus

[
I,

Programs available through Internet streaming and/or downloading on the KCAA

[
~1

website without any authorization from CBS.
i

]
oo

(M ‘l :

'''' PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER AND OSC RE: PRELIMINARY
INJUNCTION
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2. As CBS Radio will be able to demonstrate a likelihood of
success on the merits of its claim for copyright infringement, CBS Radto is entitled
to a presumption of irreparable harm resulting from Defendants’ infringement.
Further, if a temporary restraining order is not issued immediately, CBS Radio risks
losing control over the right rot to reproduce and broadcast the Imus Program.
Accordingly, urgent circumstances exist which preclude CBS Radio from obtaining
adequate relief through a regﬁlar}y-nmiced motion for preliminary injunction,

3. The balance of hardships weighs decisively in favor of CBS
Radio. While a temporary restraining order is necessary to prevent CBS Radio from
losing cantrol over the exploitation of the works in which it owns a copyright, .
Defendants stand to lose virtually nothing if prevented from continuing to re-
broadcast the unlawfully reproduced Imus Program until this matter is resolved.

4. The public interest, particularly the public policy favoring the
crcation of new works, strongly favors the relief that CBS Radio seeks,

As set forth in the Declaration of Edward E. Weiman, filed
concurrently herewith, CBS Radio gave notice to Defendants of its intention to
bring this application {see Weiman Decl. 1] 2-3), and even prior to that, requested
that Defendants cease and desist their re-broadcasts of the Tmus Program (Feldmann

Decl. 49, Ex. D; see aiso Hillman Decl. § 12).

DATED: April 19, 2007 WHITE O'CONNOR CURRY LLF
' Michael J. O'Connor
Lee S. Brenner
Edward E. Weiman

By /ﬂ/« Ao
/Lea S. Brenner
Awdrneys for Plaintiff CBS Radio East Inc.

2 -
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MEMORANDUM OF POINTS AND AUTHORITIES
I
INTRODUCTION

“Unless we get a court order to cease and desist, we're gaing to run it,”

— Fred Lund%ren, Chairman and CEQ of Defendant
roadeast Management Services Inc.

By this application, Plaintiff CBS Radio East Inc. (“CBS Radio”) seeks
to put 2 stop to the willful infringement of its copyright in the “Imus in the
Morning™ radio program featuring Don Imus (the “Imus Program™) by defendants
Broadcast Management Services Inc. (“BMS™} and KCAA 1050 AM Radio
CKCAA”) (collectively, “Defendants™). BMS owns and operates radio station
KCAA, which has been broadcasting copies of the Imus Program that it unlawfully
reproduced without authorization from CBS Radic, and has made the unlawful
copies of the Imus Program available for download and Tntemet “streaming” from

KCAA’s website located at www kcaaradic.com.

Despite CBS Radio’s repeated objections to Defendants that their
unlawful reproductions and broadcasts of prior episodes of the Imus Program violate
CBS Radio’s exclusive rights to reproduce, distribute and publicly perform the [mus
Program, Defendants have repeatedly and publicly expressed their intention to
continue their broadcasts for the foreseeable future. Defendants have offered no
legal excuse for their willful copyright infringement, and have made it clear {as the
opening quotation from BMS Chairman and CEO Fred Lundgren makes blatantly
obvious) that only a judicial decree will prevent them from persisting in their
actions, CBS Radio’s application seeks such a decree. |

Because CBS Radio has been left with no choice but to seek emergency
relicf from this Court for Defendants’ willful copyright infringement, CBS Radio
has filed this application for a temporary restraining order to enjoin Defendants from

broadcasting and/or re-broadcasting the Imus Program on their terrestrial radio

i
FLAINTIFF'S APPLICATION FCR TEMPDRAI%%(SZ‘TWING ORDER AND QS0 RE: FRELIMINARY
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signal through KCAA (AM), Loma Linda, California, through Internet streaming at

KCAA’s website located at www kcaaradio.com or at any other website owned,

operated, or controlled by Defendants, by making the Imus Program available for
download from the KCAA website or at any other website owned, operated, or
controlled by Defendants, and/or by any other means.

As discussed in detail below, the Court should issue a temporary
restratning order because CBS Radio easily satisfies the legal standard for injunctive
relief. CBS Radio can demonstrate probable success on the merits of its claim for
copyright infringement: (1) it is the valid owner of all copyrights in the Imus
Pr_ugram; and (2) Detendants have violated CBS Radio’s exclusive rights to refrain
from reproducing, distributing and performing the lmus Program; and (3) there is a
presumption of irreparable harm resulting from copyright infringement where a
plamntiff demonstrates a likelihood of success on the merits.

Moreover, the balance of hardships tips sharply in favor of CBS Radio
because Defendants’ willful infringement threatens to remediably deprive CBS of
exclusive control over the right to refrain from reproducing, distributing and
performing the Imus Program. Indeed, Defendants currently offer for download
approximately 272 previously broadcast episodes of the lmus Program. In addition,
Defendants will not suffer any financial hardship as a result of the injunctive relief
sought herein, since they are not “entitled” to any profits they have gained or may
gain in the future as a result of their infringement of CBS Radio’s copyright.
Finally, granting CBS Radio the relief that it seeks will only advance the public
interest in favor of the creation of new works by bolstering the incentive to create
and disseminate such works.

For all of these reasons, CBS Radio respectfully requests that the Court
grant its applicaﬁan,

i

i
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FACTUAL BACKGROUND

A.  CBS Ragdio Is The Copyright Owner Of The Imus Radio Program

CBS Radio is the sole and exclusive owner of all copyright interests
and other rights in and to the Imus Program. (Feldmann Decl. 12.) On Apri! 19,
2007, CBS Radio filed an application with the United States Copyright Office in
order to obtain a copyright registration for the Imus Program, (7/d. 42, Ex. A)'
B.  Relationship Between CBS Radio And Westwood One

Westwood One supplies radio and television stations with
programming and information services.’ {Hillman Decl. 9 2.) CBS Radio and
Westwood One have a contractual business relationship that involves, among other
things, radio programming. {{d. § 3; Feldmann Decl. §3.) As part of this
relationship, Westwood One has the limited contractual right to distribute and -
license certain CBS Radio programming to radie stations around the country.
(Feldmann Decl. 9 3.)

In connection with the contractual right granted to Westwood One by
CBS Radio, until and including April 13, 2007, Westwood One had the right to
sublicense the Imus Program. (Hiliman Decl. §4.) This agreement provided
Westwood One with the right to syndicate the Imus Program to radio stations which,
in turn, would broadcast such programs over the air, {{d} Westwood One is not the

copyright owner of the Imus Program. (Hillman Dect § 4.)

! An action for infringement may be brought, and an injunction may issue, when an
application for registration has been filed. 17 U.S.C.A. §411(a); dction Tapes, Inc.
v. Matison, 462 F.3d 1010, 1013 (8th Cir. 2006); see also 2 Melville B, Nlmmar and
David Nimmer, Nimmer on Copyright, $716[B][1][a).

* CBS Radio and Wesiwood One are separate companies, with separate boards of
directors, separate payrolls and separate offices. (Hillman Decl. 13.)

1
PLAINTIFF'S AFPLICATION FOR TEMPORARY RESTRAINING ORDER AND OSC RE: PRELIMINARY
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The Imus Program was cancelled by CBS Radio on April 12, 2007, and
the last day it was produced and distributed to Westwood One for use by Westwood
One and its licensees was Friday, April 13, 2007. (Feldmann Decl, §5.)
Accordingly, after April 13, 2007, Westwood One did not have any right to
distribute the Imus Radio Program to radio stations, and Westwood One ceased
distributing the radio program on that date. ({d., Hillman Decl. §5.)

C.  Relationship Between Westwood One And Defendants

Westwood One entered into a written program license agreement (the
“License Agreement™) with BMS with respect to the Imus Program.” (Hillman
Decl. 6, Ex. A)) Until and including Friday, April 13, 2007, Westwood One
provided BMS with the actual Imus Program to be broadcast on KCAA in the
following manner: The Imus Program was physically produced in a studio in New
Jersey or New York. (/4 7.) Generally, simultaneously with its production, CBS
Radio transmitted the Imus Program to Westwood Onc. (#d.) In turn, at the same
time, Westwood One transmitted the radio prograin to its satellite. {(/d.) Finally,
KCAA had a satellite receiver which enabled it to receive Westwood One’s
transmission of the Imus Program. (7Z) At the same time it received the
transmission, KCAA broadcast the radio prdgram over the air via terrestrial radio
broadcast. KCAA was permitted only to broadcast the [mus Program al the very

same time that Westwood One transmitted the program to it. (Jd)

? The license agreement contains an arbitration provision which does not apply to
CBS Radio as a non-party to the agreement. Texzile Unlimited, Inc. v. A.BMH and
Co., Inc., 240 F.3d 781, 786 (9th Cir. 2001). Even 1f this were not so, CBS Radio
would be permitted to elect not to sue on the contract, but to proceed against
Defendants, as here, for copyright infringement. 3 Melville B. Nimmer and David
Nimmer, Nimmer on Copyright, § 10.15 (citations omitted). F inally, even if this
were not the case (it is), the Court would stiil be empowered to issue injunctive
relief regardless. See 2 Thomas H. Oehmke, Commercial Arbitration § 60:6
(Thomson/West 2007) (majority rule among federal circuits),

4 .
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For its part, CBS Radio has no agreement — and never had any
agreement ~ of any kind with BMS with respect to the Imus Program. {(Feldmann
Decl. 9 4.) Similarly, CBS Radio has no agreement — and never had any agreement
— with KCA4 with respect to the Imus Radio Program. (7d.) -

Westwood One never provided Defendants with any right to make a |
copy of the Imus Program. Defendants were permitted only to broadcast the
program at the very same time that Westwood transmitted the program to KCAA.
(Hillman Decl. §8.) Westwood One never provided Defendants with any right to
rebroadcast the Imus Program after its initial transmission from Westwood One.
({d. 19.) Westwood One never providecl either of the defendants with any right to
transmit the Imus Program over the Internet. ({d. 9 1G.) Indeed, lest there be any
misunderstanding, BMS expressly acknowledged that;

. Defendants had no right to copy or rebroadcast the Tmus

Program;

’ Defendants could use the Imus Program only by over the air,

terresirial radio broadcast; and

. Defendants could not broadcast or otherwise transmit the [mus

Program over the Internet. (/4 §11,Ex. A, 97.)

D.  Defendants Improperly Copy and Threaten To Broadcast The Imus

Radio Program
The last day that Westwood One provided Defendants with the Imus
Program was Friday, April 13, 2007. (Hillman Decl. ] 12.) Later that same day,

David Hillman, Executive Vice-President, Business Affairs and General Counsel of

Westwood One, learned that KCA A intended to keep airing copies of the radio
program thereafter. (/d.) Accordingly, on April 14, 2007, Mr. Hillman spoke with
Fred Lundgren, the Chairman and CEO of BMS, on the telephone, (74} During

that call, Mr. Lundgren admitted that KCAA had made copies of the Imus Program,

i
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| || and that he planned to have KCAA air prior broadcasts of the program commencing
on Monday April 16, 2007, and thereafter. (/d.) Mr. Lundgren also informed Mr.
Hillman that KCAA would transmit the Imus Program over the Internet as well.
{Id) Mr. Hiliman told Mr. Lundgten that neither Mr. Lundgren, his company nor
KCAA ever had the right to make copies of the Imus Program, or to broadcast a
repeat of the program, or to transmit the program over the [nternet. (7d.)

Mr. Hillman then asked Mr. Lundgren not to broadcast or transmit via
the Internet the [mus Program in any way; however, Mr. Lundgren refused to agree
to do so. ({d.)
10lE. Defendants Follow Through With Their Promise To.Infringe CBS

11 Radio’s Copyright Interests And Refuse To Stop
12 On Monday, April 16, 2007, and every day thereafter, KCAA re-

(¥ o R "= O R S I T - ST I A

13 || broadcast prior episodes of the [mus Program over the air by terrestrial radio

14 || broadcast — without any authorization from CBS Radio or Westwood One.

15 ]| (Feldmann Decl.  6.) In addition, on Monday, April 16, 2007, and every day
16 || thereafter, KCA_A also simultaneously streamed —on a real-time basis — its re-
17 | broadcast of prior episodes of the Imus Program, also without any authorization
18 || from CBS Radio or Westwood One. (/4. §7.) Separately, on or about April 16,

19 [j 2007, KCAA’s website, located at www kcaaradio.com, made available for

20 || dovmloading numerous episodes of the Imus Program over the Internet {commonly
21 || referred to as podcasting}, once again without any authorization from CBS Radio or
22 || Westwood One. (id. Y 8, Ex. B.) Indeed, KCAA's website lists and makes 272

23 || episodes of [mus Program available for download. {Id. ExC.)

24 On April 17, 2007, CBS Radio’s counsel wrote a cease and desist letter
75 || to Defendants. (Feldmann Decl. § 9, Ex. D.) The nexi day, on April 18, 2007, Mr.
26 || Lundgren wrote to CBS Radio’s counsel and stated that KCAA has chosen “to air
27 | re-runs for a two-week period.” (/4. 10.) Mr. Lundgren further wrote that he

28 /1T
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intends to continue airing re-broadcasts of the Imus Program on KCAA through

April 27,2007. {Ild. Ex. E.)

F. Defendants’ Public Statemenis That They Intend To Continue To
Infringe Plaintiff CBS Radio’s Copyvright Interests

Defendants have publicly announced their intention to continue to air
the Tmus Program, without authorization. (See Feldmann Decl. § 11, Ex. F.) Ina

Los Angeles Times article dated April 13, 2007, Mr. Lundgren stated, “Unless we

get a court order to cease and desist, we're going to run it . . . I'm not going to let

VR = T~ S VT S F I

networks dictate to me who I run on my station.” (74} Further, KCAA's employees

Dennis Baxter and Daren Lane have indicated that KCAA will rerun the Imus

—
=

(]
—

Program “indefinitely.” (See Feldmann Decl. § 12, Ex. G.) Inresponse o

Westwood One’s notification that KCAA has no right to air re-runs of the Imus

—_—
L B N

Program, KCAA General Manager responded, “We're going to run it anyway.”
(See Id.) An article from UPI Entertainment News, dated April 15, 2007 notes that
Fred Lundgren has been interviewed and that KCAA intends to play “Best of Imus’
reruns from now on.” (Feldmann Decl. § 13, Ex. H) (emphasis added). An article
from AFX UK Focus, dated April 13, 2007 quotes Mr. Lundgren as stating that
KCAA will air re-runs of the Imus Radio Program. (See Feldmann Decl 14, Ex.
1) In the same article, Mr. Lundgren is reported as having admitted that his motive

Nl—t'.—-nl—"l—l:-—ll—h
= R > T ™ B = LS & T

for broadcasting reruns of the Imus Radio Program is in part financial. ({d.)
I
THE COURT SHOULD ISSUE A TEMPORARY RESTRAINING ORDER

[ R
[ S

bt
L

A.  Legal Standard For Injunctive Relief
CBS Radio seeks a temporary restraining order enjoining Defendants

[ S I
I

from re-broadcasting the Imus Program and from making the Imus Program

T2
o

available via Internet streaming and/or download from the KCAA website or at any

[ o]
~1

other website owned, operated, or controlled by Defendants, and/or by any other

[~
sl

nmeans.
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The Ninth Circuit’s traditional four-prong test for injunctive relief
entitles a moving party to an injunction where, as here, the record establishes (1} a
probability of success on the merits; (2) a threat of irreparable injury if the
imjunction is not granted; {(3) a balance of hardships favoring the movant; and (4) the
public interest favoring issuance of the injunction. See, e.g., Dollar Rent A C'af of
Washington, Inc. v. Travelers Indem. Co., 774 F.2d 1371, 1374 {9th Cir. 1985).*

In order to establish a probability of success on the merits, the moving
party need not prove its entire case to secure an injunction. Sierra On-line, fnc. v.
FPhoenix Software, Inc., 739 F.2d 14135, 1423 {9th Cir. 1984} (injunction is not a
preliminary adjudication of the ultimate merits, but is “an equitable device for
preserving rights pending final resolution of the dispute” such that district court
necd only find “probabilities that the necessary facts can be proved™), Republic of
the Philippines v. Marcos, 862 F.2d 1355, 1362 (9th Cir. 1988) (to obtain injunctive
relief, moving party “need not promise a certainty of success” but need only
demonstrate “fair chance of success on the merits”). As demonstrated in this
application, the evidence in this case far exceeds the showing required for the
issuance of & temporary restraining order and order to show cause re: preliminary

injunction, under the foregoing standards,

* The Ninth Circuit also recognizes an “alternative test,” under which injunctive
relief will issue where the moving party demonstrates either (1) a likelthood of
success on the merits and the possibility of irreparable injury, or (2) the existence of
serious questions pertaining to the merits and the balance of hardships tipping in
favor of the moving party. Brookfield Commc 'ns, inc. v. W. Coast Entm 't Corp.,
174 F.3d 1036, 1046 (9th Cir. 1999). This test posiis “a continnum” of equitable
discretion where the greater the relative hardship to the moving party, the less
probability of success must be shown. Regenis of the Univ. of Cal. v. ABC, fnc., 747
F.2d 511, 5315 (9th Cir. 1984). Here, the balance of hardships clearly weighs in
favor of CBS Radio because there would be little, if any, harm to Defendants if
injunctive relief is granted, but the denial of such relief will allow Defendants to
continue willfully infringing CBS Radio’s copyright. '

. g _
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1 (| B. CBS Radio Will Succeed On The Merits Of Its Claim For Copvrigsht

Infringement

[n order to establish a claim for copyright infringement, CBS Radio
must prove by a preponderance of the evidence that (1} it is the owner of a valid
copyright; and (2) Defendants misappropriated one or more of CBS Radio’s
exclusive rights in its copyrighted work (e.g., reproduction, performance and
distribution). Johnson Controls, Inc. v. Phoenix Control Systems, Inc., 886 F.2d
1173, 1175 (9th Cir. 1989). Under section 501(a) of the Copyright Act, “[a]nyone
who violates any of the exclusive rights of the copyright owner ... is an infringer of
10 || the copyright.” 17 U.S.C. §501(a).

11 As set forth in Section 106 of the Copyright Act, the owner of a

oS0 ) o A dm e b

12 || copyright enjoys five fundamental and exclusive rights: {1} reproduction; (2)

13 || adaptation; (3) distribution; (4) performance; and (5) display. 17 U.S.C. §106.

14 || Here, Defendants have violated CBS Radio’s exclusive rights to reproduce,

15 || distribute and perform the Imus Program by making unlawful copies of the Imus
16 || Program, by re-broadcasting the Imus Program on KCAA radio and by making the
17 || tmus Program available for download and “streaming” the content from the KCAA
18 || website.

19 CBS Radio is the sole owner of all copyright interests and other rights
20 |lin and to the Imus Program. (Feldmann Decl. §2.) By unlawfully making copies of
21 || the Tmus Program, by re-broadeasting the infringing copies of the Imus Program,
22 || and by making the copied broadcasts available via Internet streaming and for

23 || downioad from the KCAA website, Defendants have violated a number of CBS

24 | Radic’s exclusive rights. From the outset of this legal dispute, Defendants have

25 |lintentionally disregarded CBS Radio’s assertion of their exclusive rights, insisting
26 || that they will continue to air the Imus Program absent a Coust QOrder. (Feldmann
27 [ Decl. § 11, Ex. F; 112, Ex. G.)

28|/ 47
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First, by surrepiitiously reproducing the Imus Program broadcasts
without any legal right to do so {Hillman Decl. § 12), Defendants viclated CBS
Radio’s right to copy the broadcasts. See 17 U.S.C. §106(1). Defendants had only
the right — until and including April 13, 2007 - to broadcast the Imus Program
simultaneonsly with Westwood One’s transmission of the broadcast to its satellite
receiver. {Id. 194,7.)

Second, by re-broadcasting the unlawful reproductions of the Imus

Program (Feldmann Decl.q 8), Defendants have violated CBS Radio’s exclusive

NTOOo -~ Sy b s s b

right to perform {or to not perform) the program. See 17 1J.8.C. §106(4). There can

—
=

be no dispute that Defendant’s transmission of the Tmus Program over the airwaves

Ty
p—

constitutes a “public performance” of the copyrighted work. See Broadcast Music,

Inc. v. Claire's Boutigues, Inc., 949 F.2d 1482 (7th Cir. 1991) (retail store chain,

—
[TV

(hrough actions of its store managers in playing radios during nermal business

,_.
I

hours, engaged in “public performance™ of copyrighted works within meaning of

—
in

Copyright Act).
Third, by allowing visitors of the KCAA website to “stream” the

[ -
~] Th

content and download copies of the program (Feldmann Decl. 1 8), Defendants have

p—
jor 4]

violated CBS Radio’s exclusive rights to reproduce, distribute and perform the
program, and/or to refrain from doing so. See 17 U.S.C. §8 106(1), (3), (6).
Finally, Defendants” infringement violated CBS Radio’s right rot to

| B S
o MDD

further publish the Imus Program if CBS Radio so chose — a right that is implicit in

| I
Fa —

the copyright halder’s exclusive right to distribute copies of its work (o the public.
See Seshadri v. Kasraian, 130 F.3d 798 (1997).
CBS Radio anticipates that Defendants’ purported defense of its

[ I
LI T U WA

infringing actions will be that their willful copyright violations are somehow

-2
=

protected by the First Amendment. This is not the law, however. Copyright

(o]
-]

infringement is not protected by the First Amendment. Los Angeles News Serv. v.

Tullo, 973 F.2d 791 (9th Cir. 1992); Cable/Home Communication Corp. v. Network

10
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Productions, 902 F.2d 829, 849 (11th Cir. 1990) {“[t]he First Amendment is not a

license to trammel on legally recognized rights in intellectual property™).

C. CBS Radio Will Suffer Irreparable Harm Absent Immediate Relief, And
The Balance of Hardships Favors CBS Radio

For purposes of an injunction, the Ninth Circuit recognizes a

presumption of irreparable harm resulting from the infringement where a plaintiff
demonstrates a likelihood of success on the merits. Sun Microsystems Inc. v.
Microsoft Corp., 188 F.3d 1115, 1119 (9th Cir. 1999). The court in Sn
Microsystems noted:

That presumption means that “the balance of hardships

issue cannot be accorded significant”™ — if any — “weight in

determining whether a court should enter a preliminary

injunction to prevent the use of infringing matetial in cases

where ... the plaintiff has made a strong showing of likely

success on the merits.”

Id. (citing Cadence Design Sys., Inc. v. Avant! Corp., 125 F.3d 824, 829 (9th Cir.
19977).

Where the presumption of irreparable harm arises, courts will not give
greal weight to the hardship that an alleged infringer may suffer if an iﬁjunctic}n is
granted. Triad Systems Corp. v. Southeastern Express Co., 64 F.3d 1330, 1338 (9th
Cir. 1995) (quoting Concrete Mach. Co. v. Classic Lawn Ornaments, Inc., 843 F.2d
600, 612 (1st Cir. 1988); see also Apple Computer Inc. v. Franklin Computer Corp.,
714 F.2d 1240, 1255 {3d Cir. 1983) (in motion for preliminary injunction, disttict
court should not consider the “devastating effect” of the injunction on the infringer’s
business).

Here, CBS Radio has demonstrated a probability of success on the
merits of its copyright infringement claim. Defendants have been re-broadcasting -
and threaten to continue to re-broadeast — the Imus Program, have made the Tmus
Program available via Internet streaming, and have made hundreds of copies
available for download from the KCAA website. In doing so, Defendants have

11
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viclated CBS Radio’s rights to refrain from copying, distributing and performing the
Imus Program. Despite CBS Radio’s repeated demands that they ceasc and desist,
Defendants have continued to infringe on CBS Radio’s rights. There s simply no

legal justification for Defendants’ actions. Accordingly, CBS Radio has established

1
2
3
4
5 || a strong likelihood of success on the merits of its infringement claim, and, therefore,
6 |l is entitled to a presumption of irreparable harm. Moreover, the threat that CBS

7 || Radic will lose control aver the exclusive rights that it has over its copyrighted

8 llmaterial only further establishes irreparable harm.

9 As the court in Sur Microsystems noted, the question of the balance of
10 || hardships is of little significance where a plaintiff establishes a probability of

11 ! success on the merits. Even if Defendants assert that they will suffer financially 1f
12 || they are enjoined from re-broadcasting or otherwise disseminating the [mus

13 || Program, such an argument is meritless. The Ninth Circuit directly addressed this

14 || issue in Triad, where the Court wrote:

15 [Defendant] ... argues that the injunction will cause 1t to
suffer extensive harm as a resuli. Nonetheless, the

16 argument fails. [Defendant] cannot complain of the harm
that will befall it when reperlﬁ {orced to desist from ifs

17 mfrmﬁing activities. “Where the only hardship that the
defendant will suffer is lost profits from an activity which

18 has been shown hkgal}l! to be infringing, such an argument
in defense ‘merits litfle equitable consideration [on an

19 zg)peal from a preliminary injunction].” Concrete Mach.

0. v. Classic Lawn Ornaments, Inc., 843 F.2d 600, 612

20 (Lst Cir. 1988); accord Apple Computer, 714 F.2d at 1255

21 Jd, 64 F.3d at 1338,

22 Here, Defendants will not suffer financial harm as a result of the

23 || Court’s granting CBS Radio’s application, because the law clearly provides that
24 | Defendants are not “entitled” to the profits that they gain as a result of violating
25 || CBS Radio’s exclusive rights.

26 i,  Injunctive Relief Will Serve The
27 The injunctive relief that CBS Radio seeks would not only protect CBS

Public Interest

28 | Radio from sustaining further irreparable barm, but would also advance the public

C ’ 3 12 -
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12
13
14
15
16
17
18
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20
21
22
23
24
25
26
27
28

interest, particularly in light of the strong public policy favoring the creation of new
works. See, e.g, Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.5. 539,
558 (1985) {copyright is intended to be the engine of free expression); Zacchini v.
Scripps-Howard Broad. Co., 433 U.S. 562, 576 (1977). As the Court recognized in
Zacchini, the public welfare is advanced “through the talents of authors and
inventors in ‘Science and useful Arts.’” Jd. (quoting Mazer v. Stein, 347 U.S. 201,
219 (1954)). Similarly, the court acknowledged in Harper & Row that copyright
offers the proper incentive “to create and disseminate ideas.” Harper & Row, 471
.S, at 358.

Conversely, it is beyond serious dispute that the public interest would
not be served by Defendants” continued infringement of CBS Radio’s copyright.
Indeed, the denial of injunctive relief would send a strong signal to the consuming
public that state and federal laws prohibiting copytight infringement can be thwarted
withoui consequence.

E. A Temporary Restraining Order Should Issue To Preserve CBS Radio’s

Rights Pending A Hearing On A Preliminary Injunction

The irreparable injury to CBS Radic that underlies this application
justifies the immediate issuance of a temporary restraining order pending a hearing
on the issuance of a preliminary injunction. Defendants’ infringement of CBS
Radio’s copyright interests diminishes their purpose and utility every time that
Defendants re-broadcast the Imus Program, and each time that the Imus Program 1%
downloaded from the KCAA website.

[f CBS Radio were required to proceed by way of a regularly noticed
motion, CBS Radio’s motion for preliminary injunction would not be heard for at
least several weeks, which means that Defendants will have succecded in their
campaign to disseminate the Imus Program as widely as possible in a brief period of
time.

i
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I
1 Defendants have no right to exploit the Imus Program in the manner in
7 [l which they are doing, and they certainly should not be rewarded for their
3 || infringement by way of a “built-in” delay that would result from proceeding with a
4 || formal noticed motion for preliminary injunction. Accordingly, CBS Radio
5 || respectfutly requests that the Court issug a temporary restraining order immediately
6 || to put a stop to the irreparable harm that Defendants” infringement causes with each
7 || broadcast and download of the [mus Program.
8 v
9 CONCLUSION
14 For all of the foregoing reasons, CBS Radio respectfully requests that
11 || the Court grant its application for a temporary restraining order and order to show
12 il cause re: preliminary injunction.
13 || DATED: April 19, 2007 Respectfully submitted,
4 WHITE O’CONNOR CURRY LLP
15 Michael J. ('*Connor
16 Lee 5. Brenner
Edward E. Weiman
17
18
20 Lee S. Brenner
orneys for Plaintiff CBS Radio East Inc.
21
22
23
24
25
26
27
28
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1 | TO DEFENDANTS BROADCAST MANAGEMENT SERVICES INC, AND
KCAA 1050 AM RADIO: |
YOU ARE HEREBY ORDERED TO SHOW CAUSE at

on . 2007, or as soon thereafter as

2

3

4

5 || counsel may be heard in the courtroom of the Honorable
6 !l of the United States District Court for the Central Disirict of California, Eastern

7 || Division, located at 3470 Twelfth Street, Riverside California 92501, why you, your
8 |l affiliates, parents, subsidiaries, officers, agents, representatives, servants,

9 ||employees, atfnmeys and anyone e¢lse acting on your behalf, or in concert or

10 |, participation with you, should not be restrained and enjoined by a preliminary

11 || injunction from broadcasting and/or re-broadeasting programs of the “Imus in the

12 i Morning” radio program (“Imus Program™) on your terresirial radio signal through
13 |KCAA (AM), Loma Linda, California, through Internet streaming at KCAA’s -

14 il website located at www.kcaaradio.com, by making the Imus Program available for

15 || download from your website and/or by any other means.

16 PENDING HEARING on the above Order 1o Show Cause, you, your
17 || affiliates, parents, subsidiaries, officers, agents, representalives, servants,

18 || employees, attorneys and anyone else acting on your behalf, or 1n concert or

19 | participation with you, ARE HEREBY RESTRAINED AND ENJOINED FROM
20 || broadcasting and/or re-broadeasting programs of the Imus Program on your

21 |[1errestrial radio signal through KCAA (AM), Loma Linda, California, through

22 || Internet streaming at KCAA’s website located at www.kcaaradio.com, by making

23 || the Imus Program available for download from your website and/or by any other
24 || means.

25 This Order to Show Cause and supporting papers must be served on
26 || Defendants no later than _ days before the date set for hearing, and proof of

271l service shall be filed no later than __ court days before the hearing. Any response
or opposition to this Order to Show Canse must be filed and personally served on

2037731 o
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Plaintiff’s counsel no later than __ court days before the hearing, and proof of
service shall be filed no later than  court days before the hearing. Any reply in
support of this Order to Show Cause must be filed and personally served on
Defendants no later than  court days before the date set for hearing, and proof of

service shall be filed no later than  court days before the hearing.

DATED:

UNITED STATES DISTRICT JUDGE

Presented by:

WHITE O’CONNOR CURRY LLP
Michael I. O’Connor

Lee S. Brenner

Edward E. Weiman

Dt A :

By Lee 5. Brenner
Attorneys for Plainfiff
CBS Radio East Inc,
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DECLARATION OF EDWARD E. WEIMAN

[, Edward E. Weiman, declare as follows:

1. lam an attorney duly admitted to practice before this Court. [
am & partner with White O’ Connor Curry LLP, attorneys of record for Plaintiff CBS
Radio East Inc. (“CBS Radio™) in the above-captioned matter. [ have personal
knowledge of the facts set forth herein, except as to those stated on information and
belief and, as to those, I am informed and believe them fo be true. If called as a
witness, I could and would competently testify to the matters stated herein.

2. On April 18, 2007, our office transmitted correspondence by
facsimile, e-mail, and United States mail to Fred Lundgren, the CEO and Chairman
of Defendant Broadcast Management Services Inc. (“BMS™), and Dennis Baxter,
the News Director for Defendant KCAA 1050 AM Radio (“KCAA™), notifying
them of the intent of CBS Radio to file an ex parte application for a temporary
restraining order and order to show cause re: preliminary injunction on April 19,
2006 in the United States District Court for the Central District of Califomia,
Eastern Division, located at 3470 Twelfth Street, Riverside, California 92501. A
irue and correct copy of our correspondence in this regar_d 15 attached hereto as
Exhibit 1, and is incorporated Herein by this reference.

3. Qur correspondence specifically indicated that CBS Radio would
seek a temporary restraining order enjoining BMS and KCAA and their affiliates,
parents, subsidiaries, agents, representatives, employees and anyone acting on their
behalf, or in concert with them, from re-broadcasting prior programs of the “Imus in
the Morning” radio program (the “Imus Program™) on their terrestrial radio signal
through KCAA (AM), Loma Linda, California, through internet streaming at
KCAA’'s website located at www kcaaradio.com, and/or by any other means.

4. Inour correspondence, we requested that Messrs. Lundgren and
Baxter let us know as soon as possible whether they would oppose CBS Radio’s ex

parte application. We subsequently spoke by telephone with Mr. Lundgren and,

ST L dos |
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later, his counsel — Brian Oxman. Mr. Lundgren indicated that the he would oppose
the application, while Mr. Oxman was noncommittal (at Mr. Oxman’s. request
forwarded our ex parte notice by e-mail to him as well). We have not yet heard
from Mr, Baxter with regard to whether KCAA will similarly oppose CBS Radio’s

application. However, we believe that KCAA will indeed oppose the application.

[ declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.
Executed April 19, 2007, at Los Angeles, California.

Edward E. Weiman

20578 1Ldoc
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ATTORHLYS AT LAY

10100 Santa Monica Boulevard
Los Angeles, California 90067-4008
Telephone {310} 712-6100
Facsimile '(310) 712-6199

FACSIMILE COVER PAGE

Date:  Aprii 18, 2007 Pages: 3

' ' File No.:  3393-003

" NAME/COMPANY - TELEPHONE -~ | 'FACSIMILE .

Mr. Dennis Baxter Mo, Fred Lun of“ﬁ'ﬂm : 9&9.381.._8935"
KCAA 1050 AM Radio /' Bpp fae. - 281,599 .9¥0%
From: Michael J. O'Cannor Direct Dial: 310.712.6120
' émail: moconnsriE whiteo.com

. Message:

THE INFORMATION CONTAINED (N THIS TRANSMISZION 13 INTENDED DMLY FOR THE USE OF THE INORIDUAL QR ENTITY TO
WHICH IT 15 ADDRESSED AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONMFINENTIAL AMD EXEMPT FROM DISCLOSURE
UNDER AFFLICABLE LAW. IF THE READER I3 NOT THE INTENDED RECIFIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR
THE DELIVERING OF THE MESSAGE TO THE INTEMDED RECIFIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSERINATION,
FISTAIBLTION DR COPYING OF THIS COMMUNICATION 15 STRICTLY FROFIBITED. IF YOl HAVE RECEIVED THIS COMMUNICATION
1M BRROR, PLEASE NOTIFY US IMMEDIATELY BY TELEFHONE AND RETURN THE ORIGINAL TRANSIMESSHON TO US AT THE ABOVE
ADCHEESS WIA THE ULS. POSTAL SERVICE. THANE YO - .
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WHITE O'CONNOR CURRY LLP

ATTOHMETYE AT LAW

IS0 SAMTA MMNCA BOULEYARD
TWEMTY-THIND FLODR
LS AMGLELES, SALIFORMIAS B0S67-4S08
TELERPHGME (313} TIE2-GI00
Facimimi,r _IJID! FIEA-GIHD

April 18, 2007 MICHAEL |. O'COMNRHOR
. M0.12.6120°
A G v R, GO

Via Facsimile, E-Mail, & 115, Mail

tr. Fred Lundgren Mr. Dennis Baxter
Chairman and CEQ Mews Directlor

Broadcast Management Services Inc. KCAMA 1050 AM Radio
19939 Gading Court 254 Carousel pMall
Katy,'i}{ 77449 San Bemardinﬁ CA 92401

Fe: o £BS Radio East inc. v. Broadcast M;{mr, Svs. o and KCAA IGSCF Al Radio

Mear Mr, Lundgren and Mr. Baxter:

This law firm is litigation counsel for Plaintiff CBS Radio East Inc. ("CBS
Radio”) with respect to the above-referenced matter.

Flease be advised thal, pursuant to Rule 65 of the Federal Rules of Civil
Procedure, on April 19, 2007, CBS Radio will apply ex parte ior a temporary restraining
arder and order to show cause re: preliminary injunction tn the United States District Court
for the Central District of California, Eastern Division, which courtis located at 3470

- Twelfth Street, Riverside, California 32501,

CBS Radio’s appIicatinn will seck a lemporary restraining order e'njoini_ng
Defendants Broadcast Management Services Inc. and KCAA 1050 AM Radio (collectively

“Defendants”), and their affiliates, parents, subsidiaries, agents, representatives, employees

and anyone acting on their behalf, orin concert with them, from re-broadcasting prior
programs of the “Imus in the-Morning” radio program (the “Imus Program®) on their
terrestrial radio signal through KCAA (AM), Loma Linda, California, through internet -
streaming at KCAA’s website located at www.kcaaradio com, andfor by any other means.

In addition, CBS Radio will f:ie a Complaint for C{prrlght infringement in

- wh ich CBS Radio will seek its attorneys’ fees, along with actual damages, Defendants’
. profits, and/or statutory damages pursuant to 17 U.5.C. §§ 504{b} & {c)(2), 505. Asyou’

are, or should be, aware, the Copyright Act provides for damages in the amount of

_-$150,000 per infringement, for willful infringements. 17 U.S.C. §§ 504(c}(2). In this case,
" CBS Radio will have no difficulty demonstrating that Defendants’ infringement is willful
-given their public statements to this effect, and their otherwise flagrant infringement of CBS

Radio's copyrights in the Imus Program. You proceed at your peril.

205747 1doc Exhibit 1 - 2 of 5
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WHITE G'CONMNMOR CURRY LiLe

kAr. Fred Lundgren
mr. Denms Baxter
April 18, 2007

Page 2
Please let us know whether you intend to oppose (BS Radio’s ex parle
application. :
Very traly yours,
Michael ). O'Conndir
of WHITE O'CONNGOR CURRY we

M)O:dd
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TRANSMISS10N 0K

TX/RE NG 1528

CONMECTION TEL AG2H990905022415053818035
"CONNECTION ID

5T. TINE S 04/18 15:43

DSAGE T . aLTon

PGS. SENT 3

RESULT ' K

WHITE O°CONNOR CURRY wr

ATTORMNEYL AT LaW

10100 Santa Mohica Boulevard
- Los Angeles, Galifornia 90067-4008
Telephone {310} T12-6100
Faesimile {310) 712-6199

FACSIMILE COVER PAGE

Date: April 18, 2007 - Pages: _ 3 )
File No.:  3393-003

| NAMEICOMPANY TELEPHONE | . FACSIMILE ~
| br. Dennis Baxter ~ / #a. Fred Luadgren | | 909.361.6934
KCAA 1050 AM Radio / Fur fe. R _Z-81.599.9vol
. 7 _ - .
. Frnm: Michae! J. O'Connor " Direct Dial; 310.71 26120
emall: ' Co mnmnnnr@whiten.mm

Message:
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4/18S2007 1757 Fal ' (ool

FERERFEREEFEREFET LT
HEE TX REFORT kX
FEFEEET SRR TR RAEIHILEE

TRANSHISSTON OK

TEXAHL WO 4477

CONNECTION TEL 114#999080004#1251.53588504
CONNECTION D

5T. TIME 0415 17:55

UsaGE T 01'35

s, SENT 3

RIESULT h ({4

WHSE 0'CONNOR CURRY wo

ATTOEHEYL AT L AW

-

10100 Santa Monlea Boulevard
Los Angeles, California 90067-4008
Telephone {310} 712-6100
Facsimile (310) 712-6199

FACSIMILE COVER PAGE

' Date: - April 18, 2007 S | Pages: 3
| ' File No..  3393-003
| NAME/COMPANY - TELEPHONE FACSIMILE

| Mr. Dennis Baxtar M. Pred Lundgren | - . 909.381.8934

| KCAA 1050 AM Radio FMP e : : 2 21,594 .3¥oY

¥ R

From: Michael J. O‘Connor Direct Dial: - 310.712.6120
-email: moconnorgwhitec,com '
Message:
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WHITE (> CONNOR CURRY L1p
Michacl J. O’Connor (STATE BAR NO. 80017}
Lee S, Brenner (STATE BAR NO. 180235)
Edward E. Weiman (STATE BAR NO. 193200)
10100 Santa Monica Boulevard, Twenty-Third Floor
Los Angeles, California 90067-4008
Telephone: 5310) 712-6100
Facmmlle:é) 10)712-6199
moconnor@whiteo.com
Ibrenner@whiteo.com
ewelmani@whiteo.com
Attorneys for Plaintiff CBS Radio East Inc.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, EASTERN DIVISION
: - SO
CBS RADIO EAST INC. a Délaware | CASE NOEDC-C-433VARL )
Corporation,
DECLARATION OF LINDA D.
Plaintiff, FELDMANN IN SUPPORT OF
PLAINTIFF CBS RADIO EAST
V. INC.’S EX PARTE APPLICATION
FOR A TEMPORARY
BROADCAST MANAGEMENT RESTRAINING ORDER AND

SERVICES INC,, a Texas corporation, | ORDER TQO SHOW CAUSE RE:
KCAA 1050 AM Radio, a California = | PRELIMINARY INJUNCTION
entity, and DOE 1 through DOE 10, ‘
inclusive, Fx Parte Application; Declarations of
dward Weiman and David Hillmar,
Defendants. and [Proposed] Order filed
concurrently herewith

Date: TBD
Time: TBD
Courtroom: TBD

Action Filed; Apnl 19, 2007

205796.] doc
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[, Linda D. Feldmann, declare and state as follows:

1. 1 am member of the law firmn Leventhal Senter & Lerman PLLC.
As part of the firm, which serves as general counsel to plaintiff CBS Radio East Inc.
(“CBS Radio™) and its parent company, CBS Radio Inc., I perform varions legal
services to CBS Radio which customarily are provided by an “in-house counsel.” 1
have personal knowledge of the following, and, if called as a witness, could

competently testify thereto,

CBS Radio Is The Sole Owner Of All Copyright Interests in The Imus Radio
Program

2. CBS Radio is the sole owner of all copyright interests and other
rights in and to the radic prograin entitied “Imus in the Morning” (the “Imus Radio
Program’™), which was performed by radio personality Don Imus. On April 19,
2007, on behalf of CBS Radio, I caused applications to be filed with the United
States Copyright Office in order to obtain copyright registrations for episodes the
Imus Radio Program. Attached hereto as Exhibit A is a true and correct copy of
those applications.

3, Pursnant te a contract with CBS Radio, Westwood One Radio
Networks, Inc. (“Westwood One’) has the limited nght to diséribute and license
certain CBS Radio programming to radio stations around the country. Up to and
including Aprit 13, 2007, Westwood One had the contractual right to 5o distribute
and license the Imus Radio Program.

4. CBS Radio has no agreement — and never had any agreement —
of any kind with defendant Broadcast Management Services Inc. (“Broadcast
Management™) with respect to the Imus Radic Program. In addition, CBS Radioe has
no agreement — and never had any agreement — with Broadcast Management’s
owned and operated radio station, defendant KCAA 1050 AM Radio ("KCAA™)

with respect to the Imus Radio Program.

{11
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5. The Imus Radio Program was cancelled by CBS on Apnl 12,
2007, and the last day it was produced and distributed to Westwood One for use by
Westwood One and its licensees was Friday, April 13, 2007, Accordingly, after
April 13, 2007, Westwood One did not have any right to distribute the Imus Radio
i Program to radio stations, and Westwood One ceased distributing the radio program
on that date,
Defendants Infringe CBS Radio’s Copyright Interests And Refuse To Stop
6.  On Monday, April 16, 2007, and every day thereafter, defendant

KCAA re-broadcast prior episodes of the Imus Radic Program over the air by

terrestrial radio broadcast— without any authorization from CBS or Westwood One,
7. In addition, on Monday, Aptil 16, 2007, and every day
thercafier, defendant KCAA also simultaneously streamed — on a real-time basis —
its re-broadcast of prior episodes of the Imus Radio Program without any
authorization from CBS or Westwood One.
8.  Separately, on or about Aprl 16, 2007, defendant KCAA's

website, located at www keaaradio.com, made available for downloading numerous

episodes of the Imus Radio Program over the Internet without any authorization
from CBS or Westwood One. This is commonly referred to as “podcasting.”
Attached hereto as Exhibit B is a true and correct copy of KCAA's website page,
which provides for downloading of numerous prior episodes of the [mus Radio
Program. Indeed, defendant KCAA's website lists and makes 272 episodes of [mus
Radio Program available for download. See Exhibit B.

(a) For example, on the KCAA website, under the item listed
“Apnl 18th,” KCAA offers for downloading a copyfrepeat of the Imus Radio
Program that originally aired on Monday, Aprl 2, 2007. Attached hereto as Exhibit
Cis a true and correct copy of the Imus Radio Program which KCAA hfﬁadcast on
April 18, 2007. As that copy specifically states (at approximately 5:20 minutes into
it

20570 1 doe 2
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the program: as set Torth in Exhibit C), on April 18, 2007, KCAA re-aired the Imus
Radio Program which had originally aired on Apnl 2, 2007,

(b} By way of another example, on the KCAA website, under the
item listed “Aprif 17", it contains the re-broadcast of the Imus Radio Program
which originally aired on April 3, 2007.

(¢) By way of yet another example, on the KCAA website, under
the item listed “April 16™” it contains the re-broadcast of Imus Radio Program
which eriginally aired on April 4, 2007.

9. On April 17, 2007, I wrote a cease and desist letter to defendants
Broadcast Management and KCAA. Attached hereto as Exhibit D is a true and
correct copy of my initial cease and desist letter.

10.  The next day, on April 18, 2007, I received an email response (o
my cease and desist letter from Fred Lundgren, the Chairman and CEQ of Broadcast
Management. In hjs email, Mr. Lundgren stated that KCAA has chosen “to air re-
runs for 4 two-week period.” In addition, his email makes clear that KCAA intends
to continue to air re-runs of the Imus Radio Program through April 27, 2007.
Attached hereto as Exhibit E is a true and correct copy of the email I received from

Mr. Landgren.

Defendanis® Public Statements That Thev Intend To Continue To Infringe
PTaindiif CBS Radio’s Copyright Inferests

11.  Defendants publicly have stated that they will continue to air the
Imus Radio Program, even without authorization. Attached hereto as Exhibit F isa

true and correct copy of an article from the [os Angeles Times website,

www latimes.com, which cites Mr, Lundgren’s statement, “Unless we get a court
order to cease and desist, we're going torun it ... I'mnot going to let networks
dictate to me who [ ren on my station.”

[2.  Attached hereto as Exhibit G is a true and correct copy of an
article from PE.com, which cites to KCAA’s employees Dennis Baxter and Daren

03T, | dee ’]_"
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Lane statements about how KCAA will rerun the IMUS Radio Program
“indefinitely.” As reported in the article, in response to Westwood One’s
notification that KCAA has no right to air re-runs of the Imus Program, KCAA

General Manager responded, “We’re going to run it anyway.”

1
2
3
4
5 13, Attached hereto as Exhibit H is a true and correct copy of an
6 i| article from UPI Entertainment News, dated April 15,2007, In that article, it notes
7|l that Fred Lundgren has been interviewed and that KCAA intends to play “'Best of
& || Imus’ reruns from now on”.

9 14, Attached hereto as Exhibit I is a true and correct copy of an

1G] article from AFX UK Focus, dated April 13, 2007. In that article, Mr. Lundgren is

}H [lquoted as stating that KCA A will air re-runs of the Imus Radio Program. In that

12 tarticle, Mr. Lundgren is reported as having admitted that his motive for broadcasting
13 || reruns of the Imus Radio Program is in part financial.

14 I declare under penalty of perjury of the law of the United States that

15| the foregoing is true and correct,
16 Executed on April 19, 2007 at We ]L*’“‘nlﬁ’

i Jor v Jm,

LINDA FELDMANN

19
20
21
22
23
24
25
26
27
28
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LEVENTHAL SENTER & LERMAN PLLC

April 19, 2007

Sirzarimic £ Heap EMAIL
(302 416 1{E1 : SHEADKGILRLA AW S0

VIA HAND-DELIVERY
Library of Congress

Copyright Office

101 Independence Avenue, S.E.
Wazhington, D.C. 20559-6000

Re: Copyright Registration of fmas in the Morning

Dear Sir or Madam:

Enclosed please find 10 application forms for 10 episodes of the radic show fmus
in the Morming, owned by CBS Radio East Inc. The programs aired April 2-6 and April 9-13,
2007, Aiso enclosed are comesponding deposit copies, in the form of 20 compact discs, and the
related registration fees. '

If you have any questions regarding the enclosed materiats, please do not hesitate
to contact me directly at (202) 416-1082. Thank you for your assistance with this matter.

Suzainne

Enclosures: 10 Applications

10 Checks RECEINVED

cc: Eebecea Borden APR 1 J ?ﬂ!}}f
Linda Feldmann COPYRIGHT OFFiCE
BLIC OFFicE
243707

W9 SEREET i, SIATE a0, WORGHIMGTO, Dl 2000 RS

TELEMIE 20 415697 FA o SO FTIEY W AL -Lane DO
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e Receipt | 187755
Copymgm o

Washington Bé saense St Date /G 20
ﬁmlmd Services
O Not examined in information section [ Search
formis) 15y 5@ O Photocopies
Nusber of copies 72 | O Additional certificates
Type of deposit copies dk‘)u:‘.’—r 0 Certifications o
Procument(s) _ 0J Secure text exam
Cover letter %y 01 Transfer ta photoduplication ;
Other enclosures O Other (specif}
Refer to
Method of Payment _
O Cash O No Fee
OCheck 10y ¢ A, O Fee to be determined
3 Money order (3 Fer cenneciion
[} Deposit acct #: Amount: ETH:
O Credit card  Type: Auih #: Anmount:

" Total Payment: $ L/Sb,ﬁé)

ZLvonHad Sonie, & o

R =0k St W Sk 4g0
T evid

Representing . Phone

Received for the Reglster of Capyrights by E Ef
THle '

Cj}\f’nhg_ P /R .

gpﬂz 2956910 11213 200F i T st
Notes ..

SEE REVERSE FOR JMPORTANT INFORMATION
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LEVENTHAL SENTER & LERMAN PLLC

April 17,2007

0, O, FELDMAMNMN £l
[EL'Q] 41 &-6771 LEELOM AT SL- e O

Via Facsimile (281) 599-9804 and (909) 381-8335
and Federad Express :

Mr. Fred Lundgren

Chairmnan and CECQ

Broadeast Management Services [ne.
19938 Gatling Count

Katy, TX 77449

Wr. Dennis Baxter

News Director

ECAA 1050 AM Radio
254 Carousel Mall

San Bemarding, CA 92401

Re: Unuuthorized Rebroadeast of " Imus in the Moraing" Program
Dear Mr. Lundgren and Mr. Baxier:

I am writing to you as counsel for CBS Radio Inc. and its relevant subsidianies ("CBS
Radio™).

It has come to the atizntion of CBS Radio that Broadcast Management Services [ne.’s
(“BMS™") owned and operated radio station KCAA(AM), Loma Linda, California (collectively
“KCAA™) is te-broadeasting prior programs of the “Imus in the Moming™ radio program (“fmus
Program™) without authorization from CBS Radio or Westwood One, and apparently intends to
continue such rebroadcasts for at lcast a two week time period, on both the terrestrial radio signal
of KCAA and through internet streaming on KCAA's website located at www .keaaradio.com.

As you are aware, on Thursday, April 12, 2007, CBS Radio announced its decision 0
cancel the Tmus Program effective innmediately and as a result of such decision, syndication of
the Tmus Program (o affiliates, including KCAA, by Westwood One was also suspended as of
that date. It is my understanding that on April 13%, in discussions with Westwood One regarding
substitute programming o be provided to Imus Program affiliates, Mr. Lundgren notified
Westwood One General Counse! David Hillman that KCAA intended to air unauthorized re-
broadcasts of prior Imus Programs commencing April 16th, notwithstanding Mr. Hiilman’s
express notification that such re-broadcasts would violate both the terms of KCAA's Program
License Agreement (“License Agreement™) with Westwood One and constitute willful
infringement of CBS Radio’s copyright in the [mus Program. It now appears that both

JGOGFOSTIEL L, B SLITE &000 waiH IMGTOR, DO E050E - 1207
FILE P ISl 0 0e3vin Fax 202 283 77RT WAAAWLSL-LAYIC QI
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Mr. Fred Lundgren
April 17, 2007
Page -2-

yesterday, April 16™, and today, KCAA in fact aired an unauthorized broadcast of the Tmus
Program and streamed this broadeast over its website. In addition, news repons vesterday on
(CNN.com, including a CNN interview with Mr. Baxter, indicate that KCA A plans to continue
such unauthorized broadcasts of the Imps Program for at ieast two weeks.

Please be advised that based on the foregoing, KCAA is violating CBS Radio’s
copyrights in the Tmus Program under Section 501 of the U.S. Copyright Act, 17 USC § 501, and
relevant state law. Moreover, in view of Mr. Lundgren’s conversation with Mr. Hiilman and
other public comments Mr. Baxter has made, this infringement is willful.

For alil of the foregoing reasons, CBS Radio demands that KCAA immediately cease all
rebroadeasts of the Imus Program in any manner. CBS Radio would prefer to resolve this matter
amicably; however if we do not receive immediate written confirmation of KCAA’s compliance
with this demand, please be advised that CBS Radio is prepared to take whatever legal measures
are required to protect its rights.,

Nothing in this letter shal | be deemed a waiver or relinquishment of any right or remedy
CBS Radio or Westwood One, or any of their parcnis, subsidianies or affiliales may have, all of
which are expressly reserved.

Sincerely,
g
f I IIrﬂ ’\ qi -
E S S FARS BN
Linda D, Feldmann

T og Louis Briskman, Bsq.
Mi. Dan Magzon
dr. Peter Kosann

243075: v
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From: Fred Lundgren [mailto:cec@houston.m.com]
Sent: Wednesday, April 18, 2007 3:51 AM

To: Linda D Feldmann

Co: dflickingsrimearthlink.nel; ray@kcaaradio.com;
keaanewspaperi@yahco.com

Subject: Message from Fred Lundgren

Linda,
Your tacsimile arrived here at my home at 6:17 p.m. Central Time.

| tried unsuccossiully to contact my attorney by phone so, | eft him a
message about our situation and | faxed a copy of your leiler o his
office so, I'm sure he will call me when he arrives at his office in the
morning.

As I'tald Mr. Hillman, although I've had 2 number of grievances and
unresclved issues with Westwood One prior to this episode, | have no
desire to engage CBS or Westwood Une. Clearly, my actions don't stem
from my concern about Mr. IMUS. His association with CBS has made him
wealthy beyond his dreams,

Instead, kke countless others, | feel the actions ty CBS were so
unreasonable that it raises first amendment questions from several
points of view, certainly starting with the rights of Mr. Imus but
extending to the rights and reasonhable expectations of local stations to
earn revenues, the rights and reasonable expectations of local
advertisers to air their ads on Imus In The Moming, and most of 2,
the rights and reasonable expectations of logal listenars 1o slart their
day with Imus it The Morming,

The unreasonable firing of IMUS eliminated any ekpectation for the
return to the status quo and it left the Imus affiliates, advertisers
and listeners holding an empty bag.

Itis my responsibility as 3 licensee to opsrate in the public interest,
canvenience and xnecessity, something CBS has cleverly attempted to
insulaled itself from by employing Westwood Che's "third party”™
distribution system between WFAN and Imus affiliates.

With CBS insulated, and Westwood one silent, the responsibility landed
right an top of Imus affiliates to find some meaningful way to interact
with the len of thousands of thoughtiul and reasonable Americans who
have called and written to voice their objection to the firing of Don

IMUS.
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KCAA chose to air re-runs for a two-week freriod. We have estabtished
this forum in order to cool down the anger and frustralion of our
listeners and to allow nen-isteners who had never heard anything about
Imus (except the awful thing he said on April 4th) Lo listen to his show

in if"s entirety,

In the past two days, we have found that his maost ardent listeners and
fans were beginning Io find some closure and some of his delractors who
listeried for the first time were being neutralized. From my perspecliva
as a licensee, a time for re-run should have been provided fo the
affiliales.

Instead, CBS left us all to die on the battle fisld.

From my viewpaint, every Imus affiliate should be offered (his twe week
forum as a coal down period for listeners to air and discuss the social
ramifications of his firing. '

Thus far, we have discovered that an overwhelting percentage of
listeners to IMUS IN THE MORNING and a clear majority of non-listeners
have concluded that CBS should have suspended and fined Don lmus but
allowed him to return after fwo to four weeks. Most agree that Iiring

Imus it was a profound mistake by CBS and it sets the sfage for larger
curlailments of free expression in (ke future,

With all due respec!, my comphiance wilh your lelter will sever a .
nationwide forum that CBS should encourage an the issue of abridging the
freadom of speech. As licensee of KCAA Radia, | have determined that
this forum wiil continue as presently established througih April 27,

2007, including the airing of Imus in the Moraing re-runs, as itis in

the public inlerest, convenience and necessity.

Al the conclusion of the open forum, all Imus materials will be
deslroyed, including archives of previous shows thal aired through April
Gth 2007.

Shows recorded during the two week farum will be placed on C0s and
stored in the KCAA public file along with printed and slectronic copiss
of all emall we have recieved surrounding this issue.

To avoid lifigation, { am prepard to enter into an agreement consistent
with the above terms and conditions.

Respacifully,

Fred Lundgren

MOTE: This e-mail and any attachments or prior e-mails may contain
confidential information that is legally privileged ar oiherwise
protecied from disclosure, even iFreceived in efror. Do not read,
retain or distribute this e-mail if you are not a named recipient.
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- THE IMUS SCANDAL: CHRONOLOGY AND ATTERMATH

San Bernardine station KCAA to replay Imus shows
The pragram with the ramark that cost the shock jack his jod will alr Monday morning.

Ry Martin Miller

Timcs Staff Wnter

April 13,2007

ECaA-AM (10507 in Sas Bernarding nsed 1o be the oaly stalion n Sauthem California thar zingd Do Imus cnomning radio program. Mext week, it
vy be the ouly ore in the malion,

In the wake of CBS' dismissal of the shiock jock For swhat has boen critivized as 2 racist and sexist remadk, officials with the small, 140-watl station
said they would kick off a0 ongoing "Best of Tmus” series next week - - beginning with the program that bas destrayed the 40-year radio vetera's
career.

"LInless we got a court order 1o cease and desist, we're going 1o run it," said Fred Luoderen, KCAM'S chairrnan. "I'm nol going to let networks diclate
to me who [ o oy Statbon.™

The: news-talk-Tormatied station, which has aired Inns' meming shaw singe 2003, lntends to broadeast the entire show in which the controversial
disc jockey denigrates the Rutgers Universily wamen's baskethall team at 6 a.m. Monday. It plans to intersperse the program with hstener mail and
e-1oail abeat the weeklong Torar — almost all supportive of [mws,

The station's modest signal reaches mostly into San Bemardine and Riverside counties, thowgh it does cut it Orange County and small pars of
easlern Los Angeles County as well, The Tmus material will aiso be available on the station's website, e o o wccaralicaae tdonday moming.

Calls late Thursday to Weslwood One Inc., which syndicates Imus' moming progiam, wers not immediately retumed,

The loss of Totus s a big blaw to the station, which, according to ils website sehedule, tvpically follows the firebrand host with & daily hourlong
show callad "The Troth About Nutntion,”

"] hake ta say it, bt withont Innus, we'te prelty much toast," Lundgren said.
Bur Lundgren doesn’t efiave Le'll have to air old Imos brosdeasts indefiniedy.

"He won't be gone loog," Lundgren said, "Semchody clse will hire bine, and P follow hie o bis next owtlet.”

arartin milferiolatimes. come

Cogryrighl 2007 Los Andeles Times ] Pdvacy Policy | Tesmsz of Servise
Home Drelivieny | Acdvcrtise | Arzhwes | Conlact | Site Map | Help
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Inland News

Inland radio station to broadcast reruns of fired talk-show host Imus

M4 e M BE| 7 2ok il
Download story podcast

08:59 AM PDT on Saturday, April 14, 20407

By VANESSA FRANKO and DOUGLAS QUAN
The Press-Enterprise

Survey: Do you agree with KCAA-AM's decision to rebroadcast Imuis?

Don Imus stares out at an empty Aven storefront in San Bernardino's Carouscl Mall. A framed color
promotional picture of the controversial radio host hangs in the control room of KCAA 1050 AM's studio at the
shopping center.

Even after CBS Radio and MSNBC fired the Riverside-bom host and at least onc sponsor withdrew its support,
the station on Friday said it will broadcast reruns of Imus' show —a move the distributor of the program says is
not permitied.

O Monday, the station plans to re-air the infamous April 4 show, during which Tmus called the members of the
Rutgers women's baskethall team, which has eight black players, "nappy-headed hos” while talking about the
team's loss to Tennessee in the NCAA championship game.

"I think it's important people listen to it in totality and see what it is he does and what he doesn't do," said
Dennis Baxter, the station's news director and a San Bernardino cify councilman.

Afler Monday, the station plans to rerun other Imus shows in the 6 to 9 a.m. slol indefinitely, even though
Westwood One, the company that syndicated Imus' show, said KCAA does not have permission to do so. The
Tnland station was the only one broadeasting "Imus in the Moming" in Southern California.

KCAA General Manager Daren Lane said that Lo his knowledge KCAA 15 the only station in the country that

will be running Imus' show, although one in Utica, N.Y., expressed interest in using some of KCAA's limus
podcasts.

Story continues below.
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Carrie Rosema / The Press-Enterprise
Ray Peyton, program dircctor at KCAA 1050 AM in San
Bernardino, takes a call from someone at KEDU n New
Mexico who once worked with Don Tmus, thanking KCAA
for planning to keep Imus on the air by rebroadeasting old
[IOgrams.

Dennis Green, execulive vice president of affiliate sales at Westwood One, said KCAA was the only one of the
company's affiliates that has deelared it plans to run repeat broadcasts of the show.

"Unfortunately, T can't cut the lines to the transmitters,” he said.

Green said he calied Fred Lundgren, president and CEG of Broadeast Management Services of Katy, Texas,
which holds the license for KCAA, to tell him the station was 1ot allowed to run the repeat shows. The
company does not hold licenses for other stalions,

"We said, "We're going fo run it anyway,’ " Lane said.

KCAA has rebroadeast Tmus shows before without any problem, according to Lane.

"My position is {hat they unilaterally broke our contract when they fired Imus without any input from the
affiliates and licensees," Tundgren said by phone. "I'm nol going to back down."

Despite Lundgren's resolve, the station has lost a sponsor.

Story continues below
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" The weekly newspaper Black Voice } ., which is based in Riverside, withd its sponsorship on Friday.

= The Last Straw

r this week. The station's

Publisher Hardy Brown said he had contemplated breaking off the relationship earlie
s back," Brown said.

decision to run repeat broadeasts of Imus' show "was the straw that broke that camel'

For the past year, the station got ad space n the newspaper in return for mentioning the newspaper on the air.

Some sponsors are supporting the station's decision to confinue airing Imns' show,

n't condone what Imus said, but "I've

Frank Montes, owner of Inland Body and Paint in Fontana, said he does
.. People make mistakes.”

heard a ot worse in my life. We do have a first amendinent herc in the U.S. .

Story continues below
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The 1,400-watl station has received more than 1,000 e-mails of support, Lane said.

"ous in the Moming” is the station's most popular program, and in the aftermath of his firing, KCAA offered
(o becomne his flagship station. The station, which emuploys ninc people, is housed in a former clothing store. In
a window likely designed for mannequins stands a microphone with headphones, giving way to the control
room with Imus' photo.

The station, which used to be located on a ranch in Temescal Canyon, prides itself on being a voice for all
people and for its diversity of programming, which ranges from a Saturday morning show on the ins and outs of
coffee to the "Rockin' Real Estate Show." Exhibit G - 4 of 6
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" will never defend what he said but;  » same time we're in a country that g second chances, We have to
be tolerant. What [ saw was intolerance in its most aggressive form. Tt was putung Don Iinus in front of a firing

- squad,"” Lundgren said.

Todd Rowan, KCAA's sales director, noted (h station has shows hosted by blacks, such as clothing designer
Wendell James and weekly community newspaper publisher Wallace Allen.

"[verybody has the right to free speech,” Rowan sald. "You can tune m or tunl of £

But Brown, the Black Voice News publisher, said the issue is vot about the first amendment.

"I don't think that fits under the {ree speech banner. It's an atlack on people. We don't have the nghtto be in a
public building and holier fire because of the harm and danger that will be presented to other people. And for
this kind of statement to fall under the freedom of speech statcment has the same impact,” he sad.

Carl Dameron, a San Bemnardino-based public relations consultant, said KCAA's argument that it is defending
freedom-of-speech is a valid one. However, he said the station was also probably motivated by a desire to boost

ratngs.

"Love [mus or hate Tmus, people will be talking about (KCAA)," said Dameron, who 1s black. "They'lt get a
high profile. They'rc going to get free media coverage. It's absolutely brilliant from 2 marketing standpeint.”

Rowan and Ray Peyton, the station's program director, chatted about the number of media outiets that had come
through the station Vriday afternoocn.

"We really do believe in the small voice," Baxter said afier an interview with CNN and before heading to Los
Angeles for interviews with Fox and another with CNN's Paula Zalin.

Apuology Accepted

The Rutgers team has decided to accept the apology Imus offered during a three-hour meeting Thursday.

"We, the Rutgers University Scarlet Knights basketball team, accept Mr. Imus' apology, and we are now in the
process of forgiving,” head coach C. Vivian Siringer said in a statement released Friday. "We still lind his
statements unacceptable, and this experience is one thal we will never forget.”

MeClatehy-Tribune Information Services contributed to this report.

Reach Vancssa Franko at 951-368-9375 or at viranko@PE.com

Reach Douglas Ouan at Y51-368-9479 or at dguan@PE.com

LOCATION: Carouscl Mall, San Bemardino
Transmitter power: 1,400 waits

Number of towers: Two

Owner: Broadcast Management Services, Inc., Katy, Texas

Skogan: "The siation that leaves no listener behind." Exhibit G- 5 of 6

Coverage: 6,481,000 people, 2,375,308 housing units (based on 2000 Census). Page 114
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Range: From Pomona to [Hemet anl Bear Lake to Laguna Niguel.

- Source: KCAA

Exhibit G- 6 ofé
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spril 13, 2007
Aadin statlon plans Lo air [mus Teruns
Don Imuz  way have been laken aff the sir, but radio staticn YCARA  In Ban
Garnsdino, Callf., reluses to gstop alring the shock jockts shows.
ECAR  plans to play npect pf Imus" roruhs from now on, kicking gff the program
wikth the rantroversizl show that got Imiz fired in the first place, the Hew YOrk

Prst reported Sunday.

"I heliews this is a0 impoctant enongh issue with regazd vo free apacch, frees
exyression,“ the station's OwWnel, Fred Inndgron, Lold the Post.

The ¢ompany Lhat owni the syndication &o Tons' Show, Westwood Ona, has warmed him
not to go ferward with the plan.

nfppefully, the sulis upstairs can work it all out," he sald.
Lundgren iz not the gnly ong who wants Lhe gnow to contbinue.

v eould do if in A minute, " ssid Mindy peratein, owner of WAUS in Uhica, W.Y.
nyhey're brawe to do iz and face the repercussions.”
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INDUSTRY (Entertainment {1ENOBE) ; rraditional Media (ITRID) ; Radis {1RAE1] Raglic
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REGTCH:  {Usa (103733 mmericas (1a¥92);: North america (1ND33); Hew vork (LHETZ2Y]
Languags: EN

oPEER IMDEXRING:  (THOS: KCRA; WXUR) (Pred Lundgren: Twndgren; Mindy Barstein:
Westwood)

KEYWORDS: {o4010008) ; (OBOOR00E) ; (01021000) {140100C007 ; £14025000)
Word Counlk: 163
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Defianl statios Lo sir Imues rernns

BN BERMARDTNG, Calil. (AP} - A =mall radio station intends to run L 'Best

of Imus' next week in defiance of  -Don Tmes ' firing.
Fred Lucderen, chairman of 1, 400-wats KECar (1050 aMy, =aid the scation
would start the series Monday with che pragram that woungd ap getting imus

cashicrad, '

"I'm ot going to lef neiworks eictate Lo me who I run on my station, ' said
Tundgren.

The staticon, which has brosdoast bthe snock deek’s morning show since 2003,
also plans to air mostly supportive listener meil and e-mail reacting te the

controversy,

The station can be heard in communities east angd south of Los Angeles. The
Imus material alse will he available on the staticn's Web site Honday.

Calls late Thursday to Westwood One Inc., which syndicated Imusz' morning
Progran, wWerbe noo immediazely retursned.

Lundgren zaid the motive for broadeasting the Tmus reruns iz in part finsncial,
'I hate to say ik, but without Imus, we're pretiy much toast,' said Lundgren,
adding: "Whar Tmus did was depicerable, inexcusable, but it shouidn'lh end the

caroer o¢f a man who has done so wmuch good. This i= an averreaction bayond anything
I've evar szeen it radio.!

Copyright 2007 Associated Press. AL rights reserved. This material may not be
published, broadeoast, rewritten, ar redistributed.
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